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Taxable Income from Partnerships 


Number 8 


Use of ‘‘Basis”’ of Predecessor Partnership as Affecting 


Distribution of Income Realized by New Firm 
By E. E. WakEFIELD * 


N THE January, 1930 number of this magazine 
] the writer discussed certain general principles 

underlying the determinination of the shares of 
partners in taxable income received from partner- 
ships. The suggestion was made and elaborated 
that the net credit of each partner shown by the 
books of account is the basis for 
determining each partner’s share in 
taxable income of the firm. The 
net credit may be made up of (1) 
a fixed percentage of profits only, 
(2) salary plus a fixed percentage 
of profits after salaries, or (3) sal- 
ary, interest on capital and a fixed 
percentage of profits after salaries 
and interest on capital. The ex- 
tent to which this general method 
of determination of shares in tax- 
able income is applicable to op- 
erations after a change in the 
composition of the firm but with a 
continuance of the business, raises 
an interesting question for discus- 
sion. The answer has not yet been 
furnished by decided cases. A 
somewhat different but related 
question was considered by Arnon 
W. Welch, Esq., in an article en- 
titled “Changing the Cost Basis 
through Partnership Reorganiza- 
tion,” published in this magazine 
for November, 1930. 

The immediate cause of the prob- 
lem is the fact that change in the personnel of a 
partnership, though it ordinarily works a dissolu- 
tion of the old firm, does not produce a stopping 


* Member of the Massachusetts Bar; with Lybrand, Ross Bros. & 
Montgomery, Boston, Mass. 
1Sol. Op. 42, C. B. Dec. 1920, p. 61. 
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point at which gain or loss for tax purposes is 
recognized. It seems proper that gain or loss 
should not be recognized since when the new firm 
is in part composed of members of the old firm, 
there is no such change of property rights or trans- 
fer of property to wholly new owners as‘ should 
occur to give rise to taxable in- 
come. The Treasury Department 
so held as early as 1920." 


Taxable income should not be 
recognized as the result of change 
in the personnel of a partnership. 
But for purposes of adjustment of 
partners’ interests in the firm it is 
common and indeed necessary prac- 
tice for the partners in their deal- 
ings with each other to recognize 
present values of property at the 
time of each change in partnership. 
A new partner coming in is to be 
admitted to a share in the capital 
at the time he enters on the basis 
of values then determined regard- 
less of what assets so valued cost 
the old firm. Hence upon later sale 
of merchandise, securities or what- 
ever the partnership deals in, the 
profit or loss as indicated by the 
books of account will be deter- 
mined by the figure at which the 
asset was taken into the accounts 
of the new firm. But for tax pur- 
poses, if the property came into the 
new firm from the old firm, the profit or loss will be 
based on the cost or basis which was applicable be- 
fore the change in partnership.” In other words, 
the taxable income may be greater or less than the 
book income shown for the new partnership. Shall 


*See Henry W. Healy v. Commissioner, 18 B. T. A. 27. 





































































































































































































































































































































































































































































































































































the partners be taxed on their respective shares of 
such income as if it were the result of purchase and 
sale occurring wholly after the change in partner- 
ship or shall a special basis of distribution be used in 
such cases? For example, on reorganization of a 
partnership, A and B who were members of the 
previous firm turn over securities costing that firm 
$100,000 but having a value at date of the organiza- 
tion of the new firm of $150,000. Cand D contribute 
an equal value in cash. Each of the four partners 
has a one-quarter interest in the profits of the new 
firm. Later that firm sells the securities for 
$140,000, making a book loss of $10,000 but a tax- 
able profit of $40,000 based on cost to the old firm 
of $100,000. Shall each partner take up $10,000 of the 
profit of $40,000 (disregarding other income and ex- 
pense) or shall the whole profit be absorbed by A 
and B, since the sale was at $10,000 less than the 
figure at which the securities were taken into the 
accounts of the new firm? At first glance the ans- 
wer would seem to be easy, viz., that C and D 
should not be taxed on income when the sale was 
at a loss so far as the accounts of the present firm 
indicate. However, more searching analysis of the 
situation suggests that under our present scheme of 
treating taxable income from partnerships there is 
no such simple and satisfactory answer to the 
problem. 

In the first place, in the absence of some definite 
agreement among the partners as to such a ques- 
tion as special distribution of taxable income from 
the firm, it is by no means clear that the partners 
in forming a partnership and arranging shares in 
income do not agree to take shares in taxable income 
on the same basis as they take shares in the book 
income. In the ordinary case this is the proper rule, 
the writer believes, as indicated in detail in the 
earlier article already referred to. In point of fact 
the partners usually do not think anything about 
the tax results of their agreement and to conclude 
that they intended a special division of taxable in- 
come when they say nothing about it is to draw an 
inference that is not at all certain. The statute * 
provides that each partner shall include in comput- 
ing his net income “his distributive share, whether 
distributed or not, of the net income of the partner- 
ship.” In the absence of specific indication other- 
wise the natural conclusion would be that the 
partner must take the taxable income of the part- 
nership as he finds it disclosed in the partnership 
return and report his share of all parts of that in- 
come without special distribution of any particular 
part unless the partnership agreement so provides. 

Furthermore, in the usual case the difference in 
basis as between books and tax return for an item 
sold will produce a difference in gross income. But 
net income is the thing taxed and the relation be- 
tween a particular item of gross income, such as 
profit on sale of an asset, and net income is not 
brought out by the tax return. Net income is all 
the gross income less all the deductions allowed. 
Net income is not some particular item of gross 
income less the combined effect of other items of 
gross income and all the deductions. Hence, in an 
endeavor to distribute taxable income on a special 

* Revenue Act of 1928, Section 182. 
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basis the cost of an item sold differs per books and 
per tax return, we immediately meet the difficulty 
that the real net income from this particular item 
is not discernible and we_only confuse the result 
if we give the particular item of gross income a spe- 
cial distribution without regard to how much or 
how many of the deductions may apply to this item. 
The foregoing is a very practical reason why it may 
be necessary under present procedure to apply the 
same basis of distribution to the whole income of 
the partnership and not one basis to one part and 
another to another part. 


The present scheme of taxing partnership income 
is not altogether clean cut but is somewhat incon- 
sistent in itself. The partner, not the partnership, 
is the taxpayer. Yet no attempt is made to reach 
final results as to the partner’s income from his con- 
nection with the partnership until he leaves the part- 
nership or it is wound up. For example, A buys a 
building for $100,000 and later forms a partnership 
with B to which he contributes, as part of the cap- 
ital, the building then worth only $80,000. The 
partnership starts off with $80,000 as the value of 
the building as a tax basis. Disregarding deprecia- 
tion, if the partnership later sells the building for 
$90,000, the partners account for $10,000 profit, al- 
though the cost to A was $100,000. A waits until 
he severs his connection with the partnership be- 
fore he finally concludes the determination of his 
taxable profit from the partnership and then, but 
not before, his cost for the building enters into the 
calculation of his final profit or loss from his con- 
nections with the firm. 


Inasmuch as under present procedure we do not 
attempt to find the final result as to taxable income 
of a partner until his membership in the partner- 
ship is closed, it would at least be consistent with 
the general procedure if we do not adjust the distri- 
bution specially in the case under discussion, viz., 
that in which the partnership before reorganization 
had a basis applicable for income tax different from 
that adopted by the new partnership for its account- 
ing. It is to be borne in mind also that under the 
uniform partnership statute, both as to real property 
and as to personal property, the partners have an 
interest in the partnership assets quite different 
from a direct personal ownership. A partner can- 
not treat one half of the partnership property, if 
that is his fractional interest, as distinctly his own. 
He must regard himself as owner of a half interest 
in the whole partnership fund obtainable by an ac- 
counting and not by mere assertion of title as to 
particular assets. With this thought as to the law 
of partnership in mind it is easy to see why the sale 
of a particular partnership asset produces partner- 
ship profit, not a mere total profit split as among 
joint owners of the asset. Joint venturers keep un- 
divided fractional interests in property put into the 
venture and figure profits accordingly. Partners re- 
linquish specific rights in the property and take 
their peculiar interests as partners. It is, therefore, 
open to serious doubt whether the sale of a particu- 
lar asset can for tax purposes produce a profit to be 
split with reference to the cost to partners in the 


(Continued on page 308) 












Recent Developments in the Law 
of Inheritance Taxation 


By LYLE W. OHLANDER * 


occurred in the field of inheritance and es- 

tate taxation within the past few months. 
State courts in Maine, Minnesota and New York 
have upheld the imposition of state inheritance 
taxes on corporate stock of domestic corporations 
in nonresident estates; Federal courts in Pennsyl- 
vania and Massachusetts have declared the Federal 
Estate Tax two-year “contemplation of death” stat- 
ute unconstitutional as to its conclusive presump- 
tion feature; the United States Supreme Court has 
rendered important decisions (1) as to transfers in 
trust where decedent transferor had reserved a life 
interest in the trust property, and (2) as to the 
meaning of the term “in contemplation of death.” 
Florida and Alabama have enacted inheritance and 
estate tax legislation; a number of states have 
passed laws to absorb the full 80 per cent credit 
allowed under the Federal Estate Tax Act; and 
several states have increased their inheritance tax 
rates, although similar proposals in other states have 
failed. Two states have enacted reciprocal exemp- 
tion provisions. 


A NUMBER of important developments have 


The Tax upon Corporate Stock in Nonresident 
Estates 


The matter of taxing corporate stock of domestic 
corporations in nonresident estates has not yet been 
finally determined by the United States Supreme 
Court though important decisions in state courts 
have been rendered within the last few months.* 


It will be recalled that the case of Farmers Loan 
& Trust Co. v. Minnesota, 280 U. S. 504 (January 6, 
1930), held that a state has no right to impose in- 
heritance taxes on intangibles owned by nonresi- 
dent decedents. This case, however, involved state 
bonds and municipal certificates of indebtedness 
alone, and did not refer specifically to the matter of 
corporate stock of domestic corporations. 


As a result a great deal of comment and contro- 
versy arose whether the decision would apply to 
corporate stock. There have been two distinct 
views. Some have contended that the decision ap- 
plied to all types of intangibles including corporate 
stock in view of the sweeping terms of the decision 
and the radical departure from the accepted doctrine 
permitting double taxation of intangibles.? 


On the other hand, there are many who have con- 
tended with equal force that corporate stock may be 
clearly distinguished from the intangibles (bonds 
and certificates of indebtedness) involved in the 





* Counsellor at law, Chicago. : ; 

See the author’s discussion of this subject in previous issues of the 
Tax Magazine—July, 1930, and January, 1931. 

2 The heretofore leading case of Blackstone v. Miller, 188 U. S. 189, 
sustaining multiple taxation in this regard, was specifically and defi- 
nitely overruled. See author’s articles noted in Note 1, above. 


Farmers Loan & Trust Company case, and, therefore, 
the Supreme Court’s decision in that case should 
not be applied to corporate stock. 

Within a few months after the decision in Farmers 
Loan & Trust Co. v. Minnesota, the Supreme Court 
decided the case of Baldwin v. Missouri, 282 U. S. 
586 (May 26, 1930). This decision extended the 
rule in the Farmers Loan & Trust Company case to 
include credits for cash deposited in local banks, 
coupon bonds issued by the United States and 
promissory notes constituting debts from residents 
to nonresidents, although the bonds and notes were 
physically present within the state but having no 
“business situs” there. 

The Baldwin case was followed by the Supreme 
Court’s decision in Beidler v. South Carolina Tax 
Commission, 282 U. S. 1 (November 24, 1930), in- 
volving the same general situation. The question 
was whether South Carolina could tax for inherit- 
ance tax purposes certain intangibles, consisting of 
indebtedness for advances and unpaid dividends ow- 
ing from a domestic corporation to a nonresident 
estate. The Supreme Court again held the rule in 
Farmers Loan & Trust Co. v. Minnesota was appli- 
cable and that am inheritance tax levied upon such 
intangibles was improper. 

The question of the application of the rules to 
corporate stock was not before the Supreme Court 
in either of these cases and, therefore, a decision on 
that point was not made. It is quite possible, how- 
ever, that a decision on this question will be ren- 
dered by the Supreme Court during its next term, 
based on an appeal from any one of several recent 
state court decisions. 

In the meantime, a number of cases have arisen 
in state courts attacking the imposition of inherit- 
ance taxes on the transfer of stock of domestic 
corporations in nonresident estates. The first case 
in which a decision was available was the case of 
Equitable Trust Company (now Chase National 
Bank), Executor of the Estate of Zahn, v. Kentucky 
State Tax Commission. Two of the lower courts in 
Kentucky held that the rule in Farmers Loan & 
Trust Co. v. Minnesota applied to corporate stock as 
well as other intangibles. The Kentucky State Tax 
Commission has appealed from the lower court de- 
cisions to the Kentucky Court of Appeals, though 
no decision has been announced to date. 

The latest development, however, consists of a 
number of important state court decisions holding 
contrary to the rule announced in the Equitable 
Trust Company case noted above.” 





2a In addition to the Maine, Minnesota and New York decisions dis- 
cussed in this part of the article, the writer’s attention has been directed 
to an even later decision by the Arkansas Supreme Court in Gates, 
Commissioner v. National Bank of Commerce & Trust Co. (June 29, 
1931), 204 C. C. H. 11,490, holding corporate stock in nonresident 
estates subject to state inheritance tax. 
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The first of these decisions was rendered by the 
Supreme Court of Maine in the case of State v. First 
National Bank of Boston (March 17, 1931).2 In this 
case it was held that the rule in Farmers Loan & 
Trust Co. v. Minnesota did not apply to corporate 
stock of domestic corporations in nonresident es- 
tates. It was specifically held that such intangibles, 
even in nonresident estates, constitute property 
within the jurisdiction of the taxing state and 
there subject to inheritance tax. In support of its 
decision, a number of state court decisions rendered 
prior to the Farmers Loan & Trust Company decision 
were cited, indicating the consistent view of the state 
courts that these intangibles (corporate stock) are 
properly subject to tax in nonresident estates. 


A second decision to the same effect is the de- 
cision of the Minnesota Supreme Court in Estate 
of Lund, 204 CCH 11,414, 236 N. W. 626, decided 
May 15, 1931. In this case it was held that shares 
of stock in domestic corporations represent the 
interest of their owner in the corporation itself, and 
the property interests so represented is so far local- 
ized in the state that the state has jurisdiction there- 
of for the purpose of imposing its inheritance tax 
upon the transfer of this property by will or intes- 
tate law without violating the Fourteenth Amend- 
ment to the Constitution of the United States 
notwithstanding the nonresidence of their owner. 


The Minnesota Supreme Court in Estate of Lund, 
supra, draws a sharp distinction between corporate 
stock and other intangibles, in the following lan- 
guage: 

In our opinion there is a clear distinction between debts 
as represented by bonds or certificates, and the capital 
stock, either common or preferred, of a corporation. . . . 
A share of stock is not a mere debt or obligation of the 
corporation, it represents the interests of its owner in the 
corporation itself and entitles him to his share of the profits 
of the ultimate assets in case of dissolution. State ex rel. 
Bodman v. Probate Court, 142 Minn. 415, 172 N. W. 318. 
In re Bronson, 150 N. Y. 1; In re Palmer, 183 N. Y. 238; 
Rhode Island Trust Co. v. Doughton, 270 U. S. 69; Van Allen 
v. Assessors, 3 Wall. 573, 583; Farrington v. Tennessee, 95 


U. S. 679, 686; Beidler v. South Carolina Tax Commission, 
wee. SF. 


The decision in Frick v. Pennsylvania, 268 U. S. 
473, was also cited in the Lund case, the court say- 
ing: 

Again in the case of Frick v. Pennsylvania, supra, in com- 
menting upon the right of States to impose an inheritance 
tax on the shares of their domestic corporations owned by 
the nonresident Frick, the Supreme Court said, “The de- 
cedent owned many stocks in corporations of States other 
than Pennsylvania, which subjected their transfer on death 
to a tax and provided means of enforcement which practi- 
cally gave those States the status of lienors in possession. 
As those States had created the corporations issuing the stocks, 
they had power to impose the tax and to enforce it by such 
means, irrespective of the decedent's domicile and the actual 
situs of the stock certificates.” (Italics ours.) 

The third state court decision in this matter is the 
decision of the Appellate Division of the State of 
New York in Matter of Sack (May 15, 1931).* In 
this case, the court felt that the reasoning in the 
decisions of Farmers Loan & Trust Co. v. Minnesota 

3204 C. C. H. 11,313; 154 Atl. 103. An appeal from the decision 
of the Supreme Court of Maine in this case has been filed in the United 
States Supreme Court. 204 C. C. H. 11,466. 

#204 C. C. H. 11,429; 250 N. Y. S. 113. This case was appealed to 


the Court of Appeals of the State of New York (204 C. C. H. 11,452); 
but the appeal was dismissed in that Court without an opinion. 
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and Baldwin v. Missouri indicated that corporate 
stock of domestic corporations in nonresident es- 
tates should not be subject to the state transfer 
inheritance tax laws, but because the Court of Ap- 
peals of New York had ruled otherwise in Matter 
of Bronson, 150 N. Y. 1 (decided in 1896), and had 
not overruled itself since that time, the Appellate 
Division held that the intangibles were subject to 
tax in New York. 


The decision in Matter of Sack has been followed 
recently in Estate of Sanderson, in the Surrogate’s 
Court, decided May 25, 1931.* 


As noted above,® an appeal has already been filed 
in the United States Supreme Court in one of these 
cases, and the rule with regard to corporate stock 
may be definitely settled in the forthcoming term of 
the Supreme Court. The matter is of tremendous 
importance and it is hoped that the Supreme Court 
will pass upon the situation as early as possible. 


Conclusive Presumptions as to Transfers “In 
Contemplation of Death” 


The provision of the Federal Estate Tax Act that 
certain transfers made within two years of death 
“shall be deemed and held to have been made in 
contemplation of death”® has recently. been de- 
clared unconstitutional in two Federal District 
Court decisions, Donnan v. Heiner (D. C. Penna., 


April 9, 1931), and Hall v. White (D. C. Mass., April 
6, 1931).? 


This provision was attacked as a violation of the 
due process clause of the Federal Constitution “in 
that it seeks to establish a conclusive statutory pre- 
sumption which is contrary to the. actual fact,” 
Donnan v. Heiner, supra, and in each case the con- 
tention was sustained. The courts relied in each 
instance, on the decision in Schlesinger v. Wisconsin, 
270 U. S. 230. In the Donnan case the court said: 


In that case (Schlesinger v. Wisconsin, supra) the Supreme 
Court had under consideration a state tax statute which 
contained a provision very similar to that set forth in the 
second sentence of Section 302(c) of the 1926 Act. The 
only point of difference is one of degree, in that the Wis- 
consin Act of 1919 provided that every transfer made with- 
in six years prior to death of a material part of his estate 
shall be construed to have been made by the grantor in 


4a 204 C. C. H. 11,452. 

5 See note 3, supra. 

® Sec. 302 (c), Federal Revenue Act of 1926. 
this provision reads: 

Where within two years prior to his death but after the enactment 
of this Act and without such a consideration the decedent has made 
a transfer or transfers, by trust or otherwise, of any of his property, 
or an interest therein, not admitted or shown to have been made in 
contemplation of or intended to take effect in possession or enjoyment 
at or after his death, and the value or aggregate value, at the time of 
such death, of the property or interest so transferred to any one person 
is in excess of $5,000, then, to the extent of such excess, such transfer 
or transfers shall be deemed and held to have been made in contempla- 
tion of death within the meaning of this title. Any transfer of a ma- 
terial part of his property in the nature of a final disposition or 
distribuiton thereof, made & the decedent within two years prior to 
his death but prior to the enactment of this Act, without such considera- 
tion, shall, unless shown to the contrary, be deemed to have been made 
in contemplation of death within the meaning of this title. 

7 Reported in 204 C. C. H. 11,351; 204 C. C. H. 11,375. The dect- 
sion in Donman v. Heiner was reaffirmed by the same court on June 
25, 1931, on final hearing, the first decision having been rendered on 
demurrer. See 204 C. C. H. 11,457. 

Donman v. Heiner and Hall v. White have been followed more re- 
cently in Guinzburg v. Anderson, Collector (D. C. New York, July 28, 
1931), reported at 204 C. C. H. 11,503. 

Several cases involving the conclusive presumption feature of the 
Federal Estate Tax Act are pending before the Board of Tax Appeals 
in Washington. One of these cases, Estate of Lincoln, has already 
been argued although no decision has been rendered to date. 
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contemplation of death, whereas the Act of 1926 fixes a 
two-year period. The Supreme ‘Court decided that the con- 
clusive presumption of the statute created an arbitrary 
classification and was in violation of the Fourteenth Amend- 
ment. As to the variation of time, it may be possible that 
the Supreme Court based its finding solely upon the great 
length of time, six years, in which the presumption was in 
effect. If so, the fact does not appear in the opinion. In 
argument, counsel for the defendant [the Government] 
commented upon the fact that the Fourteenth Amendment 
was under consideration by the Supreme Court in Schles- 
inger v. Wisconsin, while in the present case the statute is 
alleged to violate the Fifth Amendment. It has been held 
in numerous cases that “equal protection of the laws” of 
the Fourteenth Amendment is the equivalent of “due pro- 
cess of law” of the Fifth Amendment. We feel, therefore, 
that no extended consideration need be given the alleged 
distinction. The Schlesinger case was affirmed by the Su- 
preme Court in Uthlein v. Wisconsin, 273 U. S. 642. 


In Hall v. White, the Federal Court in Massa- 
chusetts commented as follows: 


The only distinction between that case [Schlesinger] and 
this one is that there the statutory period was six years, 
while here it is two years. As I understand the majority 
of opinion, this difference is not significant, the principle 
being that it is arbitrary and unreasonable to tax a person 
or an estate on a state of facts which do not exist and 
which the person taxed is not permitted to show do not 
exist. “Mere legislative fiat may not take the place of fact 
in the determination of issues involving life, liberty or 
property.” Butler J. Manley v. Georgia, 279 U. S. 16. 


It seems most probable that the Government will 
appeal these cases. 


A discussion of this problem always brings to 
mind the comment of Mr. Justice Holmes, dissent- 
ing in Schlesinger v. Wisconsin, supra: 

. take the statute as it is written, putting the tax on 
the ground of an absolute presumption that gifts of a 
material part of the donor’s estate made within six years 
of his death were made in contemplation of death. If the 
time were six months instead of six years I hardly think 
that the power of the State to pass the law would be denied, 


as the difficulty of proof would warrant making the pre- 
sumption absolute. . 


The reason for taxing transfers in contemplation 
of death for inheritance and estate tax purposes is 
obviously to prevent evasion of the tax by transfer- 
ring a large part of one’s estate to logical benefi- 
ciaries shortly before death. For that reason, and 
for the added reason of the difficulty of proof that 
the transfer was in fact in contemplation of death,® 
many states, as well as the Federal Government, 
have enacted and enforced provisions to the effect 
that gifts and transfers shortly before death without 
adequate consideration are to be presumed to have 
been made in contemplation of death. In most 
cases, statutes merely create a prima facie presump- 
tion that the transfer is in contemplation of death; 
but in a few instances, as in the Federal statute 
here involved, conclusive presumptioins are created. 


The statute involved in Schlesinger v. Wisconsin 
created a conclusive presumption that all transfers 
within six years of death should be considered tax- 


State Street Trust Co. v. Stevens, 95 N. E. 851 (Mass.); Conway’s 
Estate, 120 N. E. 717 (Ind.); In re Fulham’s Estate, 119 Atl. 433 
(Vt.). See also U. S. v. Wells, 282 U. S. — (April 13, 1931), citing 
Nichols vw. Coolidge, 274 U. S. 531, 542; and Mulliken v. U. S., 282 
U. S. — (March 2, 1931). 
® See discussion of the interpretation of the phrase “in contemplation 
of death” in another part of this article. Conclusive and prima facie 
presumptions should be distinguished. Prima facie presumptions have 
been sustained where facts indicating that the transfer was in contem- 
plation of death have not been overcome by the taxpayer. Conclusive 
presumptions do not permit proof that the transfer was not in con- 
templation of death in fact. 


9 
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able as transfers in contemplation of death. No 
opportunity was given for proving that the actual 
facts were otherwise. This, the Supreme Court 
held, violated the due process clause of the Federal 
Constitution and the statute was, therefore, declared 
unconstitutional. Whether the shorter period in the 
Federal statute (two years) would influence the 
Supreme Court if the Donnan and White cases are 
considered by it, is problematical. The fact that 
the taxpayer is not allowed to prove that the actual 
facts are contrary to the statutory presumption may 
be the deciding factor, and cause the Supreme Court 


to follow its prior decision in Schlesinger v. Wiscon- 
sin,’° 


Transfers /nter Vivos with Income Reserved 


Of particular importance are the recent decisions 
of the United States Supreme Court in Burnet, Com- 
missioner v. Northern Trust Co. (Van Schaick 
Estate); McCormick et al., Executors v. Burnet, Com- 
missioner; and Morsman, Administrator v. Burnet, 
Commissioner, on March 2, 1931.12 


These decisions, in effect, lay down the rule that 
where a transfer in trust or otherwise is irrevocably 
made by decedent during his lifetime, the value of 
the property transferred should not be included in 
his gross estate as a transfer “intended to take effect 
in possession or enjoyment at or after death” under 
the Federal Estate Tax Act, although the decedent 
in making the transfer had reserved to himself a 
life interest in the property transferred. The right 
of Congress to tax’ such interests, however, is con- 
ceded by the Court, holding that there was “no 
question of the constitutional authority of Congress 
to impose prospectively a tax with respect to trans- 
fers on trusts of the sort here involved.” 


The ruling that such transfers were not subject 
to tax under the Federal law came somewhat as a 
surprise, though the possibility of such a ruling had 
been forecast in May v. Heiner, 281 U. S. 238 (1930). 


In May v. Heiner it appeared that Mrs. May had, 
during her lifetime, created a trust, the income to go 
to her husband for his lifetime, and if he predeceased 
her, she was to enjoy the income thereafter during 
the remainder of her lifetime. A tax was assessed 
on the transfer in Mrs. May’s estate and paid, and an 
action was instituted to recover the amount paid. 
The Supreme Court (per Mr. Justice McReynolds) 
in reviewing the case said, 

The record fails clearly to disclose whether or no Mrs. 
May survived her husband. Apparently she did not. But 


this is of no special importance since the refunds should have 
been allowed in either event. (Italics ours.) 


Prior to this decision it had been a generally ac- 
cepted rule that where a transfer was made by de- 
cedent during his lifetime, if he reserved a life 
interest in the property transferred, the transfer 

(Continued on page 305) 


In State*Tax Commission v. Robinson’s Executor, 28 S. W. (2d) 
491, the Court of Appeals of Kentucky held that the provision of the 
Kentucky inheritance tax act to the effect that transfers within three 
years of death should be construed as having been made in contempla- 
tion of death, was invalid under Schlesinger v. Wisconsin, 270 U. S. 230. 

The Northern Trust Company case arose in the Seventh Circuit, 
41 Fed. (2d) 732; the McCormick case also arose in the Seventh Circuit, 
43 Fed. (2d) 277: the Morsman case arose in the Eighth Circuit, 44 Fed. 
(2d) 902. The Supreme Court decisions are reported at 51 Sup. Ct. 
342, 343. 












































































































































































































































































































































































































































































































































































































































































































































































The Community Property System 


Its Relation to Income, Estate, and Inheritance 


Taxation — Part I 


HE uncertain legal status of the family in its 
relationships to government is remarkably ex- 
emplified in a comparison of property systems 
within the United States and the effect of differing 
systems upon state and Federal taxes. Is the family, 
for the purposes of taxation, a fictional legal entity 
apart from its members, like the corporation? Is 
it a partnership? Or is it a socio- 
logical invention completely to be 
ignored in the realm of taxation? 
Under the community property 
system that prevails in eight Ameri- 
can states, the family is something 
of a partnership in the ownership 
and administration of property and 
income. In the remaining states, 
the common law system with its 
statutory modifications treats hus- 
band and wife as substantially in- 
dependent individuals in their rights 
to property and income. Under 
either system, certain limitations 
are necessarily imposed upon state 
legislators in dealing with the family 
in tax statutes. Even more notable 
limitations are imposed upon Fed- 
eral tax legislation, since the Federal 
form of organization in the United 
States requires that the National 
Government shall respect the prop- 


erty systems of the several states. I. M. 


In this paper, consideration will 
be given first to the effects of the community prop- 
erty system upon Federal income and estate taxation, 
then to the implications of the community sys- 
tem with respect to state taxation of income and 
inheritance. A preliminary section will indicate 
briefly the distinctive features of the community 





* Research assistant in government finance, University of Chicago. 

1Cf. infra, Part II, footnote 57. 

2 Strictly speaking, the community of property is not a legal entity, 
although “for the purpose of classification merely, and to keep it 
distinct in legal contemplation, separate from community rights and 
obligations, community of property between husband and wife is some- 
times, by a legal fiction, treated as a distinct legal entity constituting 
the center of certain defined rights and obligations.” And, “‘while in 
many respects it bears a close analogy to an ordinary partnership, 
the analogy is not complete, and in no exact sense can it be denomi- 
nated a partnership.” Corpus Juris, vol. 31, “Husband and wife,” 
sec. 1069. But cf. the quotations there included in the footnotes, and 
cf., also, Goodell v. Koch Sees?» 282 U. S. 118, citing Forsythe v. 
Paschal, 34 Ariz. 380; and Bender v. Pfaff (1930), 282 U. S. —. 

3 Cf. Loeb, Isidor, The Legal Property Relations of Married Parties, 
in Columbia University Studies, vol. 13 (1900), no. 1, sec. 10. 

*For the origins of the system and a description, cf. Sebree, J. 
Emmet, “Outlines of Community Property,” in New York University 
Law Review, vol. 6 (November, 1928), pp. 32-51. 

5 There is community of property in the Philippine Islands and Porto 
Rico, as well. In foreign countries, the system is found in Mexico, the 
Province of Quebec, and some countries of western continental Europe, 


notably France and Spain. Cf. Corpus Juris, vol. 31, ““Husband and 
wife,” sec. 1074. 


By I. M. Lasovirz * 
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property system, in order that a clear background 
may be afforded for the discussion of taxation. 
A. The Community Property System 
The essence of the community of property sys- 
tem is that it treats the husband and wife as a part- 
nership or fictional entity apart from either of 
them in the ownership of property during marriage.’ 


The system may be general or lim- 
ited; that is, the common owner- 
ship may extend to all property of 
the married couple or it may be 
limited to certain classes of prop- 
erty. The most important types of 
limited (or “particular”) commu- 
nity are those (a) in which all mov- 
ables owned at the time of marriage 
and all acquisitions during marriage 
become community property, and 
(b) in which only acquisitions dur- 
ing marriage become the property 
of the community. 


The system is a statutory crea- 
tion, derived from the civil law, and 
unknown to the common law. Prev- 
alent in France and Spain, it was 
brought to western America during 
the period of Spanish dominion and 
persists there as part of the heritage 
from that era.* Community of 
property prevails in eight states: 
namely, Arizona, California, Idaho, 
Louisiana, Nevada, New Mexico, 
Texas, and Washington ;° and in every case it is only 
in the second form of limited community, with varying 
modifications in each state. That is to say, each of 
these eight states has made statutory provision for 
common ownership between husband and wife of prop- 
erty (and income) acquired during the period of 
marriage ;® but each state excludes from the com- 
mon lot certain specified acquisitions. Property 
owned by the marital community as community 
property is held in joint ownership, each of the mar- 
ried parties having a right to an indivisible share 
of the mass. Profits and proceeds accruing from it 
likewise belong to the common fund. Property ex- 
cluded from joint ownership and held by individual 





* Couples may contract out of the community system or modify 
its terms by marriage settlement. After marriage they may change 
the status of the community, or one spouse may give to the other 
his or her interest in the community, provided that they enter into 
a legally enforceable contract or a valid gift is made. Where there 
has been no contractual modification, the respective property rights 
of the spouses are regulated directly by the statute. ch Covban Juris, 
vol. 31, “Husband and wife,” sec. 1071; and Klein, J. J., Federal 
Income Taxation (1929), par. 9:24, and authorities there cited. ‘As 
a practical matter, however, in most modern community states, the 
pre-nuptial contract is the exception and the legal community is the 
rule.” Sebree, loc. cit., p. 39 





Aug 


title 
arate 
prop 
been 
erty, 
vidu 
part 
com 
Onh 
the 
alon 
phra 
are 
adm 
ual 
alon 
com 
S: 
proj 
alik 
In € 
It cc 
hus 
“sep 
sepa 
own 
ther 
and 
In ¢g 
incl 
wife 
prot 
SeVE 
arat 
and 
coir 





Th 
prop 
prop 
Juri: 
has 
excli 
give 
In 
dota 
wife 
all « 
mor 
have 





“ea- 
and 
“ey- 
Was 
“ing 
and 
age 

of 
pes: 
tho, 
ico, 
nly 
ying 
. of 
for 
“Op- 
| of 
om- 
rty 
nity 
1ar- 
lare 
n it 





August, 1931 


title by either husband or wife is denominated “sep- 
arate property,” as distinct from the “community 
property,” but two species of separate property have 
been defined. One, which Loeb calls “dotal prop- 
erty,’ comprises objects which, though owned indi- 
vidually, are administered for the benefit of both 
parties and yield their profits and proceeds to the 
community, rather than to the owner of the title. 
Only the capital of such property is excluded from 
the common mass. The second species, to which 
alone Loeb seeks to restrict the application of the 
phrase, “separate property,”’ comprises objects which 
are held by individual title by either spouse, are 
administered entirely for the benefit of the individ- 
ual owner, and yield their proceeds to the owner 
alone. Such property is completely outside the 
community. 


Since each of the state systems of community 
property is wholly statutory, no two are precisely 
alike. 


In each state community property is defined negatively. 
It consists of the property acquired after marriage by either 
husband or wife which, under the statutes, is not the 
“separate property” of either. With some exceptions, the 
separate property of each spouse comprises the property 
owned by each at the date of the marriage, the property 
thereafter acquired by gift, bequest, devise, or descent, 
and the rents, issues and profits of separate property.* 
In general then, it may be said that the community income 
includes the earnings of the husband, the earnings of the 
wife, and the rents and interests accruing from and the 
profits derived from the sale of, community property. In 
several states the rents, interest and profits from the sep- 
arate property of each spouse belong to the community 
and constitute an additional element in the community in- 
come.” In each of the states community property (and there- 





7™More common usage applies the name “separate property’ to all 
property the principal of which is not part of the community. ‘Dotal 
property” would then be a species of separate property. Cf. Corpus 
Juris, vol. 31, “Husband and wife,” sec. 1095: ‘“ ‘Separate property’ 
has been defined as property held both in its use and its title for the 
exclusive benefit of the husband or the wife, and generally the wife is 
given the capacity to hold such property in her own right and name. 
In some jurisdictions the wife’s separate property is called either 
dotal or extradotal, dotal property being that which is brought by the 
wife to the husband to assist in bearing the household expenses, and 
all other separate property of the wife being extradotal, or, as it is 
more commonly called, her paraphernal property. Ususally the courts 
have confined separate estate to the very words of the statutes defin- 
ing it.” 

8“Tn Idaho (Comp. Stats., sec. 4659) and in Louisiana (Rev. Civ. 
Code, sec. 2402) the rents, issues and profits of separate property are 
community property; the same is true in Texas, except that since 1917 
the rents from separate real property are the separate property of the 
owner of the land (Rev. Stats., sec. 4621). On the other hand, in 
Washington (Rem. Comp. Stats., sec. 6891) the earnings of the wife 
derived from her personal labor are her separate property; in Arizona 
(Civ. Code, sec. 3850) and in California (Civ. Code, sec. 169) the same 
is true as to the earnings of- the wife while living apart from her 
husband.” 

®The situation with respect to separate property for purposes of 
Federal taxation has been summarized as follows: 

Texas—“Property of the husband or wife acquired before marriage 
and that acquired after marriage by gift, devise, or descent, and the 
increase and income from land thus acquired are the husband’s or 
wife’s separate property.” 

Arizona—“‘All property acquired by the husband or wife before 
marriage and that acquired an by gift, descent, or devise, and the 
rents, interests and profits of such acquired property, are the separate 
property of each spouse.” 

Idaho—‘‘The separate property of the husband is all peor ac- 
quired by him before the marriage and that acquired after by gift, 
bequest, devise or descent. The separate property of the wife is all 
the property acquired before the marriage, that acquired after by gift, 
bequest, devise or descent and property acquired with the proceeds 
of her separate property. The rents and profits of the separate property 
of either spouse are community property unless the instrument by which 
the wife acquires the property provides to the contrary.” 

Louisiana—“Property acquired before the marriage, property ac- 
quired after the marriage by inheritance or particular donation, and 
Property purchased with separate property and the earnings of the wife 
when she is living apart from her husband are separate property.” 

New Mexico—‘Property owned before the marriage, acquired after 
by gift, bequest, devise or descent, and the rents, interest, and profits 
of such separate property are separate property.” 

_Nevada—“Property acquired before the marriage, acquired after by 
gift, bequest, devise, or descent, and the rents, interest, and profits 
of such separate property are separate property.” 
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fore the community income which, of course, consists of 
community property) is under the primary management 
and control of the husband.” But his powers with respect 
to the community property are not so great as are his 
powers with respect to his separate property. In no state 
may he give it away without his wife’s consent; in no state 
may he dispose of more than half of it by will." Other 
limitations upon his control vary in the different states.” 


B. Federal Taxation of Income 
1. Community income and federal policy 


The importance of the community property sys- 
tem for Federal tax policy arises from the fact that 
the system is confined to only a part of the country, 
securing to a limited section of the taxpaying popu- 
lation treatment which is preferential in fact, al- 
though in a strictly legal sense it constitutes, not a 
preference, but only a recognition of rights. Ef- 
forts of the Treasury Department to eliminate this 
discrimination have been unavailing,’ and the ques- 
tion of equity remains an open question, with which 
the present and two next sections of this paper will 
be primarily concerned. 


ast discussions of the taxation of community 
property under Federal laws have dealt chiefly with 
differences in the treatment of the several commu- 
nity states. Legal periodicals and tax journals, as 
well as court reporters, have in recent years de- 
voted extensive space to “the community property 
bungle”—this phrase, conceived in California, de- 
noting the distinction which was made the basis 
for treating community property owners of Califor- 
nia differently from those of other community states 
under the Federal tax laws.% The government’s 
unsuccessful efforts to obtain legislation and judi- 
cial decisions compelling the return of community 
income by the husband alone have been the subject 
of much speculation as to the Jegal aspects of the 
problem, but the legal literature—and certainly the 


Washington—‘Property acquired before marriage, acquired after by 
gift, devise or inheritance, the rents, interest and profits of such separate 
property and in the case of the wife, wages for personal labor, are 
separate property.” 

Sarena. renarty acquired before the marriage, and acquired 
after by gift, bequest, devise, or descent, with the rents, interest, and 
profits thereof, are separate property.” 

—Klein, op. cit., par. 9:20, footnote 70, citing: for Texas, T. D. 3071, 
C. B. 3, 221, and citations there given; for the other states, T. D. 3138, 
C. B. 4, 238, and citations there given. 

10“*In Texas (Rev. Stats., secs. 4621, 4622), however, and in Idaho 
since 1915 (Comp. Stats., secs. 4666, 4667) the personal earnings of the 
wife, although community property, are under the control, management 
and disposition of the wife alone; in Nevada this is true if her earnings 
a for the care and maintenance of the family (Rev. Laws, sec. 
21 ag 

11 But cf. Falknor, J. F., “Liability of the entire community estate 
for the payment of state inheritance tax where husband undertakes to 
dispose of the entire community estate by will and wife elects to take 
a the will,” in Washington Law Review, vol. 5 (April, 1930), pp. 
Jo- . 

12 Maggs, Douglas B., “Community Property and the Federal Income 
Tax,” in California Law Review, vol. 14 (July, 1926), pp. 353-54. 
Italics not in original. 

13“The argument is pressed upon _us that the Commissioner’s ruling 
will work uniformity of incidence and operation of the tax in the various 
states, while the view urged by the taxpayer will make the tax fall 
unevenly upon married people. This argument cuts both ways. When 
it is remembered that a wife’s earnings are a part of the community 
property equally with her husband’s, it may well seem to those who 
live in states where a wife’s earnings are her own, that it would not 
tend to promote uniformity to tax the husband on her earnings as part 
of his income. The answer to such argument is, however, that the 
constitutional requirement of uniformity is not intrinsic, but geographic. 
[Citing cases.] And differences of state law, which may bring a person 
within or without the category designated by Congress as taxable, may 
not be read into the Revenue Act to spell out a lack of uniformity.” 
Mr. Justice Roberts in Poe v. Seaborn (1930), 282 U. S. 101, 51 Sup. 
Ct. 58, 75 L. Ed. —. 

14Cf. infra, Part II. 

Cf. Smith, Ralph W., “The Community Property Bungle,” in 
National Income Tax Magazine, vol. 7 (February, 1929), pp. 63-7, 77. 
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literature on taxation—is almost devoid of reference 
to the fundamental questions of policy.'® 

It may be supposed that the narrower aspects of 
the community question will now be considered 
closed, except for legal historians, since a recent 
series of test cases has been decided by the United 
States Supreme Court uniformly in favor of tax- 
payers in the community states.17 In these cases it 
was held that the community property system in 
each state for which the test was made is now such 
as to authorize husbands and wives to file separate 
returns of their shares of the community income 
and to pay taxes on these as separate incomes. Dis- 
tinctions among the community states have been 
practically abolished.** To the extent that the laws 
differ in defining the line between community and 
separate property, some differences remain, but 
these are relatively slight?® and will probably be 
eliminated by state legislation—as the California 
disadvantage was eliminated—to the extent to which 
the possible gain from exact equality with other 
community states is not outweighed by other con- 
siderations. Every possible benefit of their position 
has been conceded to the taxpayers of community 
states. For example, it has been held that both 
husband and wife may take the maximum allowable 
credit for earned income on their shares of com- 
munity income earned by either of them.”° This 
means, under the present law, that the marital com- 
munity may enjoy an earned income credit of as 
much as $60,000, even when all of the earnings are 
those of one spouse, compared with a maximum of 
$30,000 for couples in similar circumstances but out- 
side of the community system.** Married persons 
in the eight community states now occupy with as- 
surance a clearly favored position under the Federal 
tax laws, when compared as couples with married 
persons in other states. It may be expected, there- 
fore, that public officials and civic groups in the less 
favored states will soon begin seeking to win for 
themselves equal preferences, with the foregone con- 
clusion that if all succeed none will be preferred. 
The campaign may take the form of the adoption of 
community property laws in the states that do not 


148 For a notable exception, cf. Maggs, loc. cit., (September, 1926), at 
pp. 446-49 (quoted infra, in Part II). For the controversies over 
community income and the evolution of the present federal rules, 
cf. Maggs, loc. cit.. covering the period down to 1926; Donworth, 
George, “Federal Taxation of Community Incomes—Recent History of 
Pending Questions,” in Washington Law Review, vol. 4 (October, 1929), 
pp. 145-71; Weeks, H. C., “Community Income Tax Test Cases,” in Na- 
tional Income Tax Magazine, vol. 7 (December, 1929), pp. 466-68, 483; 
and Lewis, T. H., Jr., “The Community Property Decisions,” in Jnter- 
nal Revenue News, vol. 4 no. 7 (January, 1931), p. 3. 

7 Four cases were decided November 24, 1930: namely, Poe v. Sea- 
born (Washington), supra; Goodell v. Koch (Arizona), 282 U. S. 118, 


51 Sup. Ct. 62, 75 L. Ed. —; Hopkins v. Bacon (Texas), 282 U. S. 122, 
51 Sup. Ct. 62, 75 L. Ed. —; Bender v. Pfaff (Louisiana), 282 U. S. —, 
51 Sup. Ct. 64, 75 L. Ed. —. The California case, about which there 


was more speculation, was decided January 19, 1931, U. S. v. Malcolm, 

- U. S. —, 51 Sup. Ct. 184, — L. Ed. —. 

% In Mimeograph 3853, dated December 22, 1930 (Internal Revenue 
Bulletin, X-2, 4), the Bureau of Internal Revenue stated that “as the 
wife’s interest in community property under the laws of the states of 
Idaho, Nevada, and New Mexico is likewise vested [i. e., as in Wash- 
ington, Arizona, Texas and Louisiana], it follows that the above- 
mentioned decisions of the Supreme Court are equally applicable to 
taxpayers domiciled in those states.” Cf. C.C.H., Business Laws of 
the World, U. S. Unit, current volume 1930-31, rewrite bulletin no. 3 
— 12, 1931), par. 5149. But as to New Mexico, cf. Part IT, 
infra. 

% Cf. supra, footnote 9. 

2 McLarry v. Commissioner (1929, Circuit Court of Appeals), 30 
Fed. (2d) 789. 
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have them,”* or it may consist of efforts to amend 
the Federal income tax law or even, perhaps, the 
Constitution. The steps taken will depend largely 
upon the importance which taxpayers in non- 
community states may attach to the preference that 
exists. It is appropriate, therefore, to consider here 
the actual fiscal importance of the community prop- 
erty system, both to any taxpaying marital commu- 
nity and to the Federal Government. 


2. Degree of preference for varying incomes 


The preference accorded to families living in a 
community property state, compared with similar 
families in non-community states, is most substan- 
tial in the income classes which are subject to the 
progressive rates of the surtax. This is clearly be- 
cause the division of community income into two 
returns avoids the higher surtax brackets in which 
the income could fall if reported as one income. 
Table I shows the maximum possible savings on 
several hypothetical incomes as a result of the com- 
munity property preference. In every case the 
whole of the income is assumed to be community 
income, but of a kind that would have to be returned 
by the husband alone in a non-community state. 
In each case, also, the maximum earned income 
credit is taken; that is, all of the income-up to the 
maximum of $30,000 for each return (i. e., $60,000 
for the community) is assumed to be earned in- 
come, entitling the taxpayer to a credit of 25 per 
cent of the tax on this amount. With a progressive 
rate structure such as that of the Federal income 
tax, the advantage to the community begins as soon 
as the income reaches an amount at which division 
into two returns avoids the advancing rates. Thus, 
the tax on a married couple living together, without 
dependents, and having an earned income of $7,500 
will be the same for a community income as for a 
non-community income. On any income exceeding 
$7,500 the family in a community state would enjoy 
a preference. A non-community income is subject 
to the 3 per cent normal rate to the extent that it 
exceeds the personal exemptions by more than 
$4,000; a community income, on the other hand, 
may exceed the exemption by $8,000 before the 3 
per cent rate is applied to it. Consequently, the 
preference to community incomes, on the assump- 
tions used in Table I, begins when the earned net 
income exceeds $7,500, and becomes as much as 55.6 
per cent of the total tax?* on an earned net income 
of $26,000. There may be points at which the rela- 
tive preference is higher. There are irregular fluc- 
tuations in the differential between the tax on the 
divided community income and the tax which 





*1The Treasury Department did not appeal the McLarry case, bu 
its acquiescence was in doubt until the issuance of Mimeograph 3879, 
dated May 28, 1931, adopting the rule of the McLarry case for all 
separate returns of community income. This mimeograph states that 
“where husband and wife render separate income tax returns on the 
community income basis, the wife may within the limitations provided 
in section 209 (a) (3) of the Revenue Act of 1926, and section 31 (a) (3) 
of the Revenue Act of 1928, treat as earned income one-half of the 
salaries, wages and other income of the husband which constitutes 
income received for personal services actually rendered by him. ‘The 
provisions of I. T. Mimeograph 3283 (C. B. June 1925, p. 14) and any 
other rulings and instructions relating to the earned income credit ol! 
the wife in such cases are hereby modified to the extent that they 
are inconsistent with the opinion of the court in the McLarry case.” 

2 Cf, infra, Part IT. ‘ ; 

°3 In every case the percentage of preference is stated as a ratio o! 
the tax that would be payable if the community income were taxed as 
a single income. 
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could be assessed if this income were taxed on one 
return. It may be inferred from Table I that 
community incomes enjoy the greatest preference, 
relative to equal non-community incomes, when the 
total net income of the marital community falls be- 
tween $20,000 and $60,000 or $64,000. Within these 
limits the savings in taxes may exceed 50 or even 55 
per cent as a result of the division of the commu- 
nity income into two returns. These percentages 
are, of course, the maxima attainable under the high- 
ly favorable conditions assumed in compiling Table 
I. Various devices of avoidance enable non- 
community income receivers to lower their taxes 
and thereby to reduce the discrimination accorded 
to community taxpayers. Such devices will be con- 
sidered below.” The point here is that under the 
Federal rate structure the privilege of dividing the 
family income may confer a very substantial pref- 
erence upon the marital community. 


3. Fiscal importance 
There is some reason for believing that the ad- 


vantage enjoyed by the marital community has an 
appreciable effect upon the Federal tax revenues, 





Table I 


FEDERAL INCOME TAX—EFFECTIVE RATES OF TAXATION 
ON DESIGNATED INCOMES, AND THE RELATIVE AD- 
VANTAGE OF MARRIED TAXPAYERS UNDER THE 
COMMUNITY PROPERTY SYSTEM: 1928, 1930, 
AND LATER YEARS 





Effective rate on whole net income ! 


Net income Percentage of 


(in thou- total tax saved 
sands of Community Non-commun- Single by (2), com- 
dollars) income ity income individual pared with (3) 
(1) (2) (3) (4) (5) 
4 0.14% 0.14% 0.70% 0.0% 
5 0.33 0.33 0.79 0.0 
io 0.60 0.60 1.20 0.0 
8 0.63 0.70 1.27 10.0 
10 0.73 1.01 1.54 27.8 
12 0.84 1.41 2.03 40.0 - 
16 1.20 2.41 2.74 50.5 
20 1.44 3.09 3.47 53.3 
24 1.95 3.89 4.20 49.8 
28 2.32 4.62 4.89 49.9 
32 2.68 5.46 5.70 50.9 
36 3.05 6.41 6.62 45.3 
40 3.42 7.27 7.46 52.9 
44 3.79 8.07 8.24 53.0 
48 4.16 8.81 8.97 52.7 
52 4.54 9.52 9.66 32:3 
56 4.85 10.19 10.33 52.4 
60 5.18 10.85 10.97 ill, 
64 5.67 11.48 11.60 50.6 
68 6.16 12.10 12.21 49.1 
75 6.93 13.09 13.19 47.1 
100 9.31 15.77 15.84 41.0 
200 16.23 20.38 20.42 20.4 
500 21.34 23.16 23.16 7.9 
1,000 Zais 24.08 24.08 3.8 








1For purposes of this table, the family in columns 2 and 3 is 
assumed to consist of husband and wife, living together, without de- 
pendents. The single person, in column 4, is assumed to be without de- 
pendents. In every case the maximum credit is taken for earned income; 
1. e@., at least $30,000 is treated as earned income on each return 
of that amount or more. In column 3 the entire income is assumed 
to be the husband’s (or included in a joint return). ‘Net income,” 
as explained in Statistics of Income. 1928, p. 2, means “the amount of 
Stross income, as defined in the revenue act ., in excess of the 





deductions claimed by the taxpayer;” it includes capital net gain from 
sale of assets held more than two years, but credits allowed, such as 
personal exemption, exemption for dependents, net loss for prior years, 
and loss from the sale of capital assets held more than two years 
are not included in deductions. 
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although it is impossible to arrive at an accurate 
estimate of the amount involved. In 1928, the eight 
community property states reported 11.36 per cent 
of all taxable net income in the United States,”* but 
paid 7.71 per cent of the taxes. They reported 10.69 
per cent of all taxable net income shown on returns 
of $5,000 or more, but paid only 7.64’per cent of the 
total taxes on such income. This is not necessarily 
because of the community property system. The 
distribution of income in these eight states may be 
different from the distribution elsewhere. The rela- 
tive number of returns of net income under $5,000 
in the community states is scarcely different from 
the relative number in non-community states; in the 
former group 75.05 per cent of all returns were for 
less than $5,000 each, and in the other 40 states the 
percentage was 75.19 for 1928. But Table II shows 
that for returns of more than $5,000 each,—returns 
large enough to be fully tabulated by the Bureau of 
Internal Revenue and for the segregation of com- 
munity income in the statistics,?”7—the distribution 
among income classes in community states differed 
considerably from the distribution in non-community 
states. This is true even for the non-community 
returns in community states. In the community 
states, 74.12 per cent of all non-community returns 
of $5,000 or more were for less than $10,000, com- 
pared with only 61.09 per cent in the other 40 states. 
On the other hand, only 23.84 of the non-community 
returns in community states fell between $10,000 
and $50,000, compared with 34.37 per cent in the 
other states. The high percentage of non-community 
returns of $5-10,000 in community states was in part 
counterbalanced by a low percentage of community 
returns in this income group; and the low percen- 
tage of non-community returns of $10-50,000 was 
more than balanced by a high percentage of com- 
munity returns. The community property states 
reported a smaller percentage of returns exceeding 
$50,000 than did the non-community states. The 
falling off in the higher groups is hardly sur- 
prising when the fact is remembered that the statis- 
tics divide the community income of each marital 
community into two equal halves and treat each 
separately. It .is possible roughly to recombine 
these incomes, moving them up into the classes in 
which they would fall if not divided between the 

**When the community income is so large that even after division 
into two returns there will be more than $100,000 of net taxable 
income shown on each return, the amount of taxes avoided will remain 
constant, regardless of the height of the income. At current rates, and 
with the assumptions as in Table I, supra, the tax on an income so 
large will be $9,100 less if it is divided than if it is not. Of the 
saving, $8,340 will be in the surtax, $220 in the normal tax, and $540 


in the earned income credit. (The earned income credit saving requires 
that at least $60,000 of the income shall be earned.) 

23 Cf. infra, Part IT. 

*6 11.69 per cent of all net incomes. 

27 In tabulating joint returns of community net income of $10,000 
and over, the Bureau of Internal Revenue divides the data “to repre- 
sent the separate returns of the husband and wife, the net income 
class for each of the separate returns being one-half of the combined 
net return.”’ Separate returns of community ree income of 
husband and wife in which the net income is under $5,000, and joint 
returns of husband and wife which show net income under $10,000 are 
not segregated as community income in the statistics. “Returns of 
community property income not included under this heading are classi- 
fied under joint returns of husbands and wives, etc., or wives filing 
separate returns from husbands.’”’—Statistics of Income, 1928, p. 5n. 
Cf., also, footnote 29, infra. 

% Cf. footnote 27, supra, based on Statistics of Income, 1928, p. 5n. 
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5,000 AND OVER IN COMMUNITY AND NON-COMMUNITY PROPERTY STATES—NUM. 
AND PERCENTAGE IN EACH INCOME GROUP: 1928 


August, 193] 














































































































































































ne oo All U. S., excepting Eight community property states _ 
(in thousands United community prop- All Community Non-commun- 
of dollars) States erty states returns returns ity returns 
oe’ . = (3) — 
Number of returns :— 
All returns, 5 and over . 1,010,887 869,993 140,894 40,917 99,977 
5, under 10 ... 628,766 531,516 97,250 23,143 74,107 
10, under 50... 338,937 298,991 39,946 16,109 23,837 
50, under 100. 27,207 24,716 2,491 1,141 1,350 
100, under 500 14,483 13,346 1,137 490 647 
500 and over 1,494 1,424 70 34 36 
Total non-taxable 45,716 39,579 6,137 518 5,619 
Total taxable 965,171 830,414 134,757 40,399 94,358 




















Percentage in each income class:— 


All returns, 5 and over ..100.0 % 100.0 % 

5, under 10 .. .. G20 61.09 
10, under 50 . ae 34.37 
a 2.69 2.84 
100, under 500... 1.43 



















































































































































































































500 and over ... 


Total non-taxable 
Total taxable ......... 











spouses.”® Such a procedure yields a new percen- 
tage distribution of all returns in the community 
property states, and the new distribution, as shown 
in Table III, corresponds very closely to the distri- 
bution of incomes in the remainder of the country. 
The greatest deviations are in the highest income 
classes, of more than $100,000. Even with Califor- 
nia and Texas included in their ranks, the commu- 
nity states do not have as large a percentage of very 
high incomes as does the remainder of the country. 


This analysis seems to point to the conclusion 
that if community incomes were treated as units, 
instead of divided, the distribution of income in 
the eight community property states would be 
found not to differ materially from the distribution 
in non-community states. The fact that it does 
not differ substantially may indicate that the in- 
come tax preference available under the community 








Table III 


FEDERAL INCOME TAX RETURNS OF $5,000 AND OVER, 
WITH COMMUNITY PROPERTY RETURNS RECOM- 
BINED AND RECLASSIFIED AS JOINT 
RETURNS: 1928 





Community states Percentage 


distribution 





Incomeclass — 





(in thousands Number of Percentage in non-community 
of dollars) returns of total states 

a ee (2) (3) a ae 

All returns, 5 and over 120,435 100.0 % 100.0 % 
& ender 10 ........ #4107 61.53 61.09 
10, under 50 ..... . 41,881 34.78 34.37 
50, under 100........ 2,931 2.43 2.84 
100, under 500........ 1,413 1.17 1.53 
S0u ana Over ........ 103 0.09 0.16 
Total non-taxable .... 5,878 4.88 4.55 
95.12 95.45 


Total taxable ....... 114,557 





100.0 % 100.0 % 100.0 % 
69.02 56.56 74.12 
28.35 39.37 23.84 
1.77 2.79 1.35 
0.81 1.20 0.64 
0.05 0.08 0.04 














4.36 
95.64 


1.27 
98.73 


5.62 
94.38 








property system has not attracted many wealthy 
persons to the community states. It suggests, fur- 
ther, that without some factor operating especially 
in their favor, the residents of community property 
states might have been expected to pay as large a 
proportion of their income in taxes as did residents 
of other states. In 1928, as has béen mentioned, 
residents of community property states reported 
11.36 per cent of all taxable net income but paid 
only 7.71 per cent of the taxes. The difference 
was entirely in favor of taxpayers reporting $5,000 
or more on a return. Incomes of less than $5,000 
in the community states actually paid a little more 
than their proportionate share of the Federal 
taxes ;°° that is, taxable net incomes of less than 
$5,000 reported from the eight community states 
represented 13.88 per cent of the national total of 
this class and paid 13.95 per cent of the taxes paid 
on such incomes. Taxable incomes of more than 
$5,000 in the community states represented, on the 
other hand, 10.69 per cent of all taxable incomes 
exceeding this limit and paid 7.64 per cent of all 
taxes paid on such incomes. The taxes paid in 
community property states on 1928 incomes of more 
than $5,000 amounted to $87,910,000. If this amount 
of net income had paid taxes of the same propor- 
tions as in other states, the total amount would have 





2° The process yields only a rough distribution, however. Table IV, 
infra, shows several income classes with odd numbers of community 
returns and the Statistics of Income shows two classes with only one 
return in each. The total of all community returns is an odd number 
for seven of the eight states and for all combined, suggesting that not all 
community incomes, even of $5,000 or more to each spouse, are returned 
under this heading. Furthermore, some of the community returns 
undoubtedly include non-community income, in spite of the language 
quoted, supra, footnote 27, from Statistics of Income. 

3° Undoubtedly because incomes under $5,000 in these states include 
many community incomes not segregated under that heading by the 
Bureau of Internal Revenue. The exemptions on such returns would 
be lower than normal, because divided between husband and wife. 
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been $123,026,000, or $35,116,000 more than was ac- 
tually paid. The difference is not wholly the meas- 
ure of the preference, however. Here, again, the 
deficiency of very large incomes in community 
states *? must be taken into account. 


To eliminate the influence of a deficiency of large 
incomes in estimating the taxes avoided through the 
community system, it is necessary to base the esti- 
mates directly upon the community property re- 
turns. In place of wholesale estimates, such as the 
foregoing, detailed estimates may be computed 
separately for each income class and then summated. 
Two sets of estimates have been compiled in this 
manner. In both cases the aim has been to calcu- 






FEDERAL INCOME 





TAX—ESTIMATES OF TAXES 


Table IV 
AVOIDED UNDER THE COMMUNITY 


(All amounts shown in thousands of dollars) 
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Federal law, there was estimated what tax probably 
was paid on a net income of this amount—assuming, 
for simplicity, that the community had, besides the 
$3,500 family exemption, an exemption of $800 for 
dependents ; that the exemption was equally divided 
between husband and wife; that the maximum avail- 
able credit on earned income was taken in every 
case ;** and that there was no adjustment for capital 
gain or loss. Estimates also were made of the 
probable taxes that would have been paid on the 
average community income in each income class if 
the whole amount had been taxed on one return. 
For either method, the difference between the 
amount estimated as actually paid on community 


PROPERTY DEVICE: 

















Reported returns 


: Estimate A 
of community income 


‘ Applying average rate actually 
paid in each income class on all returns 


Estimate eB — incline statutory 1 rates 
to average income in each class 





Reported income 
class (inthou- Number 
sands of dollars) taxable 


Estimates of taxes— 
Taxable] §=_————___—_—_—__ 
net income 








Taxes avoided— 


E stimates of taxes— 


‘Taxes avoided— 


" Doubled i income 
class (in thou- 





Actually On equal Per- Actually On equal Per- sands of dollars)! 
paid undivided Amount centage paid undivided Amount centage 
incomes of col. 5 incomes of col. 9 
2 . (3) (4) (5) (6)_~—@) (8) (9) (0) aa) (12) __ 




















Total, 5 and over 40,399 


, under 6 


$ 656,478 
37,139 


$ 38,182 $ 54,598 








6,788 














, under 10,264 85,491 7388 2,026 
10, under 15 7,677 93,168 1,430" 3,848 2,418 
15, under 20 3,394 58,473 1,444 3,543 2,099 
20, under 25 1,875 41,762 1,528 3,203 1,675 
25, under 30 1,200 32,730 4,535 2,890 1,335 
30, under 40 1,249 42,740 2,59u 4,424 1,834 
40, under 50 714 31,734 2,434 3,887 1,453 
50, under 100 1,141 76,642 7,9518 10,531 2,580 
100, under 150 228 27,099 3,650 4,146 496 
150, under 200 107 18,356 2,597 2,946 349 
200, under 250 55 12,070 1,861 1,928 
250 and over 134 63,025 10,0358 10,1498 





$ 16,416 














: 160 468 308 
6, under 7 5,573 36,049 209 609 400 








1,288 




















30.1% $ 47,823 $ 68,052 $20,229 


65.8 258 384 126 
65.7 295 513 218 


32.7% ‘Total, 10 and over 











10, under 12 
12, under 14 


Ww 
toh 
mn 




















‘This is the class in which, it is assumed, the community income would have been reported if not divided between two returns. 
number of community returns is taken to be half the number shown in column 2. 
* Estimates computed in narrower income classes than .are here shown, and summated. 






late the taxes actually paid on community incomes 
for 1928, the taxes that probably would have been 
paid if the income of each marital community had 
been taxed as a unit, and the difference between 
these amounts. In one method (A), the assump- 
tion was made that community incomes reported in 
each income class were taxed at the same average 
rate as actually was applied in the community states 
to all income in the same class. The taxable com- 
munity income was then redistributed, so as to fall 
in income classes with limits twice as high as those 
in which it was actually reported.*? By applying to 
the redistributed community income the average tax 
that actually did apply in community states to in- 
come in the respective classes, there was derived an 
estimate of the tax that probably would have been 
paid had each community income not been divided 
between two returns. The other method (B) was 
similar in its general procedure, but the rates of tax 
were derived differently. The average net income 
of the community returns was computed for each 
income class. Then, from the rate structure of the 


31 ‘That is, after treating community incomes as units, instead of 
dividing them. 

* The authority for and uncertainties of this redistribution are indi- 
cated, supra, in footnotes 27 and 29. 


63.6 955 1,899 944 49.7 14, under 20 
62.8 1,720 3,539 1,819 51.4 20, under 30 
59.2 1,649 3,487 1,838 52.7 30, under 40 
52.3 1,583 3,395 1,812 53.4 40, under 50 
46.2 1,537 3,248 je | 52.7 50, under 60 
41.5 2,632 5,175 2,543 49.1 60, under 80 
37.4 2,618 4,698 2,080 44.3 80, under 100 
24.5 9,246 13,999 4,753 34.0 100, under 200 
12.0 4,684 5,722 1,038 18.1 200, under 300 
11.8 3,608 4,095 487 11.9 300, under 400 
3.5 2,513 2,763 250 9.0 400, under 500 
eS 14,5258 15,1358 610 4.0 500 and over 








So reclassified, the 


incomes in a given class, and the amount which 
probably would have been paid thereon had com- 
munity incomes not been divided, was assumed to 
represent the amount of tax avoided. The results 
of the two methods, for the income divisions used, 
are shown in Table IV. There is a divergence of 
nearly $4,000,000, or 20 per cent of the larger amount, 
between the two estimates of taxes avoided, and 
even larger variations (in amount) between the esti- 
mates of taxes actually paid and of the probable 
taxes that would have been paid on the community 
incomes had they been taxed as units. Method A 
shows actual taxes of $38,182,000; probable taxes, 
on undivided community incomes, of $54,598,000, 
and an avoidance amounting to $16,416,000. Method 
B gives larger amounts: $47,823,000 as the taxes 
actually paid, $68,052,000 as the probable taxes on 
equal undivided incomes, and $20,229,000 of taxes 
avoided. The percentage of taxes avoided is not 
greatly different in the two cases, however: 30.1 per 
cent by one method and 32.7 by the other. 
(Continued on page 307) 


~ 8 Variations in the assumptions as to personal and family exemp- 
tions would make only negligible differences in the aggregate estimates. 
Variations with respect to earned income credit would be of some im- 
portance in the lower classes. 


















































































































































































































































































































































































































































































































































































































































The ‘Taxation of Intangible Property 


II. Results of low-rate taxing systems 


By RatpH THEODORE COMPTON* 


N a previous article the writer presented an in- 
ventory of the methods by which the various 
states attempt to tax various types of intangible 

property. The investigation of the results of the 
taxing methods there described is a much more diffi- 
cult task, and one which, in view of the inadequacy 
of present sources of information, may not be ex- 
pected to lead to more than tenta- 
tive evaluations of the various 
systems. 

A brief review of the reasons for 
the modification of general prop- 
erty taxes and the establishment of 
special property classifications may 
serve as a guide to the utilization 
of the statistics that are available. 

The paramount reason for the 
modification of state taxing sys- 
tems during recent years has, of 
course, been the fiscal inadequacy 
of the general property tax. Cou- 
pled with this factor has been the 
growing realization of the inequi- 
ties that result, under the general 
property tax system, from the es- 
cape from taxation of considerable 
property and income, and from the 
simultaneous taxation of wealth 
and the equities in the same wealth 
which, while evidenced by docu- 
ments, do not represent additional 
taxpaying ability. Inequalities re- 
sulting from these two causes exist simultaneously 
in all general property tax states, their relative im- 
portance depending upon the degree of success at- 
tained in the administration of the property tax in 
general and the assessment of intangibles in par- 
ticular. 

Assuming that the property tax is enforced to 
the letter of the law in all respects, the chief defect 
in the general property tax system is that of double 
taxation resulting from the taxation of different equi- 
ties in the same wealth at amounts measured by 
the full value of the wealth represented thereby. 
Additional inequalities result, however, from the 
differences in the abilities of owners of various 
types of property to “capitalize” their tax payments. 

The burdens of taxes on real estate, though high, 
are offset in time by their capitalization and if the 
rates change but slowly, may amount to merely a 
gradual shifting of equities in real estate to the 
taxing jurisdiction, subsequent purchasers obtain- 
ing the remaining equities tax free. This effect is 
seen most clearly under the cadastral system of 
taxation, in which there is no change of tax rate 
over long periods. The more frequent the change 
in the rate, the less the opportunity for capitaliza- 


* Formerly Director of Research, the Governor’s Taxation Committee 
of Ohio. 





RALPH THEODORE COMPTON 


tion. In the case of intangibles, rate stability, from 
the standpoint of the taxpayer, is impossible, as 
each time wealth is mortgaged or securities are is- 
sued against it or intangibles are created in any such 
manner without the creation of additional taxpaying 
ability, a new tax burden is imposed and its full 
impact is felt. While this factor is seldom referred 
to in popular discussions, and while 
it is probably seldom considered 
consciously by legislative bodies, 
it doubtless explains much of the 
opposition to the taxation of intan- 
gibles at high rates, which opposi- 
tion is largely based upon the claim 
that intangibles have less taxpay- 
ing ability than has tangible wealth. 

The case of perfect administra- 
tion is, of course, purely imaginary, 
and in actual practice the attempts 
to tax all property at the same 
rates result in inequities of a more 
serious nature. 


The actual procedure of property 
assessment in most states leaves 
much property (particularly per- 
sonal property) unassessed and a 
great deal more (including much 
real estate) undervalued. The re- 
sult is that the tax rate required to 
produce the necessary revenue is 
much higher than it would need to 
be if the assessment system were 
perfect. As real estate provides the bulk of the prop- 
erty tax revenue, the tax rate is determined largely 
by the amount of real estate that appears on the 
tax roll, and if this amount is reduced by under- 
valuation the rate must necessarily be increased. 
The result is, of course, the relative overtaxation of 


any property which happens to be assessed at its 
full value. 


Some types of intangibles, particularly listed se- 
curities are subject to more accurate appraisal, with 
the result that they frequently bear the full burden 
of the excessive rates necessitated by the undervalu- 
ation of other property. On the other hand, while 
undervaluation of assessed intangibles is probably 
less common than undervaluation of real estate, 
complete escape from taxation, while unusual in the 
case of real estate owners, is the normal expectation 
of holders of intangibles. Thus, the taxation of this 
type of property is characterized by both escape 
from taxation and overtaxation. 

The natural result is the demoralization of the 
taxing system, since even the public spirited tax- 
payer who would prefer to list his holdings for taxa- 
tion is offered only the extremes of non-listing or 
overburdensome taxation, with no reasonable third 
alternative. 
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These various characteristics of the general prop- 
erty tax may be summarized as follows: Under this 
system most representative intangibles (which pro- 
vide no taxpaying ability other than that already 
reached), as well as most non-representative intan- 
gibles (which are usually assumed to comprise a 
justifiable tax base) escape taxation because of the 
ease with which they may usually be hidden from 
the assessor; but some of both of these types of 
property is assessed, and the assessed intangibles 
frequently bear a burden of taxation considerably 
higher than that imposed on tangible property. Fur- 
thermore, its relative uncertainty renders the tax 
on intangibles less subject to the equalizing effects 
of capitalization than is the tax on real estate. 


Of course, the most reasonable solution, if it were 
possible of attainment, would seem to be the per- 
fection of the assessment system, so that all prop- 
erties could be assessed at figures reasonably close 
to their actual values, with the exemption of all 
representative intangibles. The effect of such a 
reform in a general property tax state would usu- 
ally be to permit a reduction of the general property 
tax rate to a figure at which few property owners 
could reasonably claim to be overtaxed. 


Such a solution, however, must be recognized as 
an ideal impossible of attainment. Two alternatives 
are commonly suggested. One is the exemption of 
all intangibles from property taxes. Where the pres- 
ent revenues from this class of property account for 
a considerable portion of the public income, this sug- 
gestion is usually accompanied by the recommenda- 
tion that the revenues be replaced from other 
sources, such as personal and corporate incomes. 
The other is the suggestion that intangibles be 
“classified” and taxed at lower rates, or perhaps at 
various low rates, such rates to be fixed over con- 
siderable periods of time. 

The economists who prefer “classification” usu- 
ally recommend the exemption of all representative 
intangibles, such as mortgages. In actual practice, 
however, although some types are usually exempted, 
the distinction has nowhere been sharply drawn in 
the laws between the representative and the non- 
representative types. 


The proponents of outright exemption hold that 
most intangibles are of the representative variety, 
and that the remainder, such as patent rights, copy- 
rights, equities in business good-will or corporate 
excess, etc., are so difficult to assess properly, par- 
ticularly in view of the limitation of state taxing 
powers by the Federal Constitution, that the inequi- 
ties resulting from their exemption are less objec- 
tionable than those that would inevitably result from 
attempts to tax them, even at low rates. 


The proponents of classification, on the other 
hand, hold that the government should obtain some 
revenue from at least the non-representative intan- 
gibles, and that this revenue can be obtained by the 
proper administration of taxes imposed at properly 
adjusted rates. They contend that if the rates are 
lowered to burdens that “the traffic will bear,” prop- 
erty owners will be less reluctant to list their hold- 
ings, and assessors will be less reluctant to force 
such listings and to inflict severe penalties for fail- 
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ure to comply with the tax laws; and, as a result, 
that the low-rate tax can in many instances be made 
to yield higher revenues than are derived from high- 
rate taxes, thus relieving to some extent the tax 
burdens borne by other property. 


The claims of both of these groups are in part 
matters of equity which must inevitably be viewed 
differently by different judges, and which are in- 
herently incapable of statistical proof. In so far as 
they involve the practical possibilities of assessment 
and the possible revenue yields of various forms of 
taxation, however, they may be tested if adequate 
factual data can be found. 


The possible tests involve the determination, first, 
of the relative potential yields of high-rate and low- 
rate taxes, and second, of the relative distributions 
of tax burdens that may be expected to obtain under 
systems involving high rates, low rates, or exemp- 
tion. 

It may be assumed, for purposes of analysis, that 
the virtue of a tax system is in some degree propor- 
tional to the relative equality with which it affects 
the various possessors of a given type of taxing 
ability. That is, a tax which is so administered as 
to reach all persons possessing property of a certain 
variety may be assumed in the absence of other 
factors to be better than one which is so adminis- 
tered as to reach only a part of this group. 


In concrete terms, as applied to the taxes imposed 
on intangibles, the questions that may be asked are 
as follows: Can a substantial revenue be obtained 
by the taxation of.intangibles? Will the potential 
revenue to be derived from this class of property be 
increased or decreased by reduction of the rates 
below those of fhe general property tax? From 
what proportion of the property legally subject to 
taxation will the tax revenues be derived under gen- 
eral property taxes and special low rate taxes, re- 
spectively ? 

These questions can all be answered if adequate 
data can be provided. They involve the determina- 
tion of the revenues actually derived in general prop- 
erty tax and classified property tax states, respec- 
tively. This information is readily available in a 
number of states. The answer to the last question, 
however, involves also the determination of both the 
amounts of intangibles assessed in various states and 
the amounts legally subject to assessment. While 
the former data are available, the latter are not, and 
these must be estimated from sources that are not 
fully satisfactory. For this reason, as was pointed 
out above, final and conclusive results cannot be ex- 
pected. 

With this qualification in mind an attempt may 
be made to answer the specific questions. The first 
may be definitely answered in the affirmative. In 
1929 Ohio, for example, derived over $22,000,000, or 
over 7 per cent of the property tax revenues of that 
state, from intangible property, taxed at the general 
rates. Other states are obtaining considerable rev- 
enue from intangibles under both high and low rate 
systems. 

An attempt was made by the Governor’s Taxation 
Committee of Ohio during 1930 to answer the sec- 
ond question, namely: could Ohio hope to obtain 
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more revenue from intangible property by reducing 
the rates at which such property is taxed? The 
study led to the conclusion that at a rate of 5 mills 
the present revenue from intangibles might be in- 
creased by as much as $10,000,000. 


The past results of classification, as far as revenue 
is concerned, have been adequately discussed by va- 
rious authors.’ In some states classification has re- 
sulted in increased revenues after a period of years; 
in other states it has not. 


The manner in which classification may be ex- 
pected to affect revenues in any particular state ob- 
viously depends chiefly upon four factors; the 
character of administration of the general property 
tax, the character of the administration of the lqw- 
rate tax that is substituted therefor, the rates of the 
general property tax and the rates established under 
classification. 

Greater revenue increase may, of course, be ex- 
pected of classification if the administration of the 
general property tax has been particularly ineffec- 
tive since this increase depends essentially upon the 
improvement of the assessment process. If the ad- 
ministration of the general property tax were per- 
fect, that is, if all intangibles legally subject to 
taxation were placed upon the tax roll, the only in- 
crease in the tax base that could be expected from 
classification would be that resulting from the return 
to the state of properties that had been forced out 
by the vigorous enforcement of high-rate taxes. 


The states of Ohio and Illinois provide specific 
examples of both cases. In Ohio, although it has 
been estimated that eleven-twelfths of the taxable 
intangibles escape, the assessment record has been 
relatively good, as compared with other general 
property tax states. The National Industrial Con- 
ference Board has estimated the tangible wealth of 
Ohio, as of 1927, at $20,300,000,000. The assessment 
of intangibles was over $1,000,000,000 in that year. 
In Illinois, on the other hand, while the 1927 wealth 
was estimated by the same organization at 
$23,500,000,000, the assessed intangibles totaled only 
$195,000,000. 


The conclusion to be drawn from these data is 
that Illinois has much more to expect from classifica- 
tion in the way of revenue than has Ohio, simply 
because Illinois, in adopting classification, would 
start from a less satisfactory taxing system in the 
first instance. 


An additional requirement of a low-rate tax, if it 
is to yield a substantial revenue, is of course that the 
rate established be sufficiently high. In Ohio, for 
instance, it was estimated that the present revenues 
would not be obtained unless the tax rate should 
exceed 3 mills. The most common rate among clas- 
sification states at the present time is 4 mills. 


Finally, since the fiscal success of a low rate tax 
system depends essentially upon the success of as- 
sessment that may be achieved under such a system, 
the establishment of a sound and workable admin- 
istrative system and the provision of adequate as- 
sessment aids are all-important. 


1 These data are presented in full in Leland, The Classified Property 
Tax. 
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The Kentucky bank deposit tax may be cited as 
an outstanding case of successful assessment. The 
tax is imposed at the source, that is, the banks pay 
the tax and have the privilege of deducting the 
amounts paid from the depositors’ accounts. The 
result has apparently been a substantially complete 
assessment of all bank deposits in that state. Like- 
wise, the taxes imposed by various states on bank 
stock, which are collected from the banks them- 
selves, have been successfully administered; so 
successfully, in fact, as to have been declared discrim- 
inatory in some instances. 


Mortgage and other recording taxes are also ca- 
pable of satisfactory assessment, since the act of 
recording each instrument involves assessment, as 
well as payment of the tax. The chief difficulty 
with these taxes is the adjustment of the rate of the 
tax which, while it is paid but once, usually exempts 
the instrument from other taxation throughout its 
life. The remedy of graduating the tax according 
to the length of life of the instrument is difficult to 
apply to mortgages of indeterminant life. 


The results of taxes which depend upon voluntary 
listing by property owners, and the support of heavy 
penalties and other inducements for listing have been 
less encouraging. It is true that if an increase in 
the amount of intangibles assessed be deemed an 
indication of success, such taxes have been success- 
ful. But if success be held to mean the assessment 
of substantially all taxable intangible property, prac- 
tically all of the low rate taxation systems appear 
to have been distinctly unsuccessful. Such meagre 
facts as are available indicate that Kentucky is the 
only “classification state” in which as much as one- 
half of the intangible property is assessed for taxa- 
tion. 


In the study referred to above? the research staff 
of the Governor’s Taxation Committee of Ohio pre- 
pared in considerable detail an estimate of the vari- 
ous classes of intangible property held in that state. 
The estimated total of intangibles was approximately 
$17,225,000,000. The detailed figures have been pre- 
sented by the writer in an earlier article? Further 
studies indicated that if the Kentucky system of 
taxing intangibles were applied in Ohio, and if that 
system should be administered in this state with a 
success equivalent in all respects to that achieved in 
Kentucky, Ohio would be able to tax approximately 
$6,500,000,000 of its intangible property. Certain 
types of intangibles are exempt in Kentucky. If the 
same classes were exempt in Ohio, the taxable intan- 
gibles of that state might be reduced by as much as 
$5,000,000,000, leaving at least $12,000,000,000 of 
taxable items. The conclusion is that the Kentucky 
system, if strictly applied in Ohio, would enable 
that state to reach only slightly over half of its tax- 
able intangibles. Even this, however, is not a com- 
plete picture of the results, since it was assumed 
in the study referred to that the Kentucky system 
would reach all of the taxable bank deposits and 
bank stock. These items amount in Ohio to 
approximately $3,432,000,000. If this figure is de- 
ducted, there is left a remainder of taxable intangi- 


* Third Preliminary Report, Columbus, 1930. 
3 Ohio at the Crossroads, The Tax Magazine, January, 1930. 





Augt 


bles 
amor 
woul 


36 p 
In 


mate 
info! 
Ohi 
expe 
a de 
plac 
com 
imp 
of t! 
suce 
The 
den’ 
lute 
at Ie 
helc 


It 
rece 
erty 
rou; 
of t 
deri 
sub 
dat: 
ter1 
the 
Fec 
“in 

sy 
of 
inte 
in | 

: 
In 
hay 
Th 
ave 
Ste 
ple 
Sut 
Fu 
an 
un 
the 
cor 
‘7 
Ol 
an 
for 
ce 
m; 
in 








August, 1931 


bles amounting to about $8,568,000,000. Of the latter 
amount, it is estimated that the Kentucky system 
would reach only $3,093,000,000 or slightly over 
36 per cent. 


In the studies of Ohio, an effort was made to esti- 
mate and to calculate, by the use of every type of 
information available, the intangible holdings of 
Ohio and the amount of such property that might be 
expected, assuming a definite system of taxation and 
a definite scale of administrative efficiency, to be 
placed upon the tax roll. It is impossible to provide 
comparable information for the other states and it is 
impossible to determine exactly what proportions 
of their intangible property the various states have 
succeeded in reaching by classification measures. 
There is, however, an index which provides the stu- 
dent with, if not a dependable estimate of the abso- 
lute amount of intangible property held in each state, 


at least an approximation of the relative amount so 
held. 


It might be expected that if the entire income 
received in the various states from intangible prop- 
erty were known, this information would provide a 
rough index of the holdings within the various states 
of the types of property from which this income was 
derived. This information is not available, but as a 
substitute it is possible to make some use of the 
data published by the United States Bureau of In- 
ternal Revenue. These figures show, by sources, 
the incomes of all individuals reporting under the 
Federal income tax in each of the states, including 
“interest and investment income” and “dividends.” 
By capitalizing these figures at the average yields 
of such investments, it is possible to convert them 
into capital values. These computations are shown 
in Table 1. 

Such data must be used with considerable care. 
In the first place, the rates at which the incomes 
have been capitalized are not truly representative. 
They are the indexes of average bond yields and 
average common stock yields published by the 
Standard Statistics Company and based upon sam- 
ples. They are not representative of the yields of 
such items as mortgages, notes, bank deposits, etc. 
Furthermore, the data do not include the incomes of 
any corporations or of any individuals not reporting 
under the Federal income tax. An indication of 
the probable difference between the capitalized in- 
come figure and the intangible property holdings of 
a state may be derived from a comparison of the 
Ohio figures. The total of the capitalized interest 
and investment income and the capitalized dividends 
for Ohio is $6,816,000,000, or approximately 40 per 
cent of the estimated Ohio intangibles, or approxi- 
mately 57 per cent of the estimated taxable Ohio 
intangibles. 

The rates, 4.49 per cent and 4.43 per cent, at which 
interest and investment income and dividends, re- 
spectively, have been capitalized may be tested by 
the data in Table 2, which shows the ratios of the 
income data to the amounts of tangible wealth held 
in the various states, as estimated by the National 
Industrial Conference Board. Although these ratios 
vary widely, they are much below the assumed rates 
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Table 1 


ESTIMATED CAPITAL VALUES OF INTEREST AND INVEST- 
MENT INCOME AND DIVIDENDS REPORTED BY 
INDIVIDUALS OF VARIOUS STATES UNDER 
THE FEDERAL INCOME TAX, 1928 


(In thousands of dollars) 














Interest 
and 
Interest* Investment 

and Income Dividends 

Investment Capitalized Capitalized 

Income at 4.49%§ Dividends* at 4.43%} 

Connecticut ........ 44,154 983,000 128,179 2,893,000 
Dist. of Columbia.. 24,324 552,000 30,484 688,000 
ee eee | 23,334 520,000 27,110 612,000 
PN i oo gnc et 11,016 245,000 14,082 318,000 
Kentucky bictiedes 12,818 285,000 35,909 811,000 
Meatviane-..4...<.. 46,024 1,025,000 79,881 1,803,000 
Minnesota ......... 29,624 660,000 59,145 1,335,000 
ee 5,106 114,000 5,935 134,000 
INGDEASH?. ......<-.- 11,675 260,000 12,455 281,000 
Pennsylvaniat ..... 183,679 3,993,000 412,882 7,864,000 
Rhode Island ...... 17,898 399,000 | 43,762 988,000 
South Dakota ..... 2,941 65,000 2,299 52,000 
WVeRmiOwt. (5. sacs. 5,380 120,000 9,816 221,000 
Wirginta: o,f 2. . 13,019 290,000 34,594 781,000 
ee ee 56,990 1,269,000 245,726 5,547,000 
POHOIS 2... 5S betes 190,568 4,244,000 345,565 7,800,000 


* Statistics of Income, 1928, U. S. Treasury Dept., Bureau of Internal 
Revenue. 

§ Index of bond yields, Standard Statistics Co. 

+ Index of common stock yields, Standard Statistics Co. 

¢ 1926—capitalized at 4.6% (interest, etc.) and 5.25% (dividends). 











in all states except Delaware and New York. In 
Ohio it was found that the estimated gross intangi- 
bles were only about $2,000,000,000 less than the esti- 
mated tangible wealth. Ohio is in most respects an 
average state. The tendency of intangibles (of the 
varieties usually taxed) to approach tangible wealth 





Table 2 


PER CENT INTEREST AND INVESTMENT INCOMES AND 
DIVIDENDS (AS REPORTED BY INDIVIDUALS UNDER 
THE FEDERAL INCOME TAX) WERE OF TANGIBLE 
WEALTH* IN THE VARIOUS STATES, 1928 











State Per cent State Per cent 

























































































































































































United States ....... 1.80 South Atlantic (Contd.) 

New England Vee... -%..-.+5. 
1 ee cee 1.72 West Virginia .... 65 
New Hampshire .. 1.46 North Carolina .... .84 
Vermost .......-:; 1.61 South Carolina .... .48 
Massachusetts .... 2.89 SS Se ae .84 
Rhode Island ..... 2.80 SS a 2.03 
Connecticut ..... . 2.80 East South Central 

Middle Atlantic Kentucky ....... 1.22 
New York ......., 428 Tennessee ........ 79 
New Jersey ...... 2.47 ce 82 
Pennsylvania . . 1.89 Mississippi ........ 47 

East North Central West South Central 
Ohio .....<. x ).42 Arkansas ...... > ae 
Padang ...... .70 Louisiana .... 145 
Illinois .. ots ge Oklahoma . 88 
Michigan ZAZ Texas 1.05 
Wisconsin 1.30 Mountain 

West North Central Montana 43 
Minnesota ........ 94 Tdaho ..... 30 
Towa . paneg: 4 Wyoming 43 
Missouri .. Ee Colorado 1.27 
North Dakota ... 19 New Mexico 53 
South Dakota ... 45 Arizona 59 
Nebraska .. 42 Utah 70 
Kansas pe ae Nevada . 63 

South Atlantic Pacific 
Delaware . 8.13 Washington 89 
Maryland 2.79 Oregon . 65 
District of Columbia 2.96 California 2.47 


* As estimated by the National Industrial Conference Board. Con- 


ference Board Bulletin, February 25, 1930 


p. 305. 
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Table 3 


ASSESSMENT OF INTANGIBLES IN FIFTEEN STATES AND THE DISTRICT OF COLUMBIA, 1920-1928* 
(In thousands of dollars) 




























































CONNECTICUT? KANSAS! KENTUCKY® 
DISTRICT 3 Bldg. and 
Chose-in- OF 1OWA Money aha 
Action Locally COLUMBIA? an Bank (Other) Bank Association 
Year Tax Assessed Total Credits Mortgages Total Deposits Intangibles Shares Shares Total? 





1920} $128,188 $ 6,899 $135,087| $323,031 $614,767 
1921) 124,287 6,603 130,890} 323,949 716,618 
1922} 124,847 5,714 130,561); 335,749 645,695 
1923} 120,807 10,537 131,344| 365,079 627,121 
1924} 120,615 8,200 128,815) 379,801 606,752 
1925} 124,088 5,363 129,451) 410,106 603,206 
1926} 125,307 4,222 129,529) 437,085 | 538,267 
1927| 126,169 2,464 128,633) 472,596 497,334 
1928} 119,004 2,016 121,020} 495,908 | 502,560 


$127,806 $ 74,099 et 905 |$260,919 $275,486 sk 057 $32,921 $ 616,385 
112,076 64,770 176,846 | 284,161 321,148 54,124 23,890 683,325 
93,884 54, 431 148, 315 270, 121 309,704 64,183 32,081 676,090 
89,292 51,769 141,061 272,201 330,516 65,577 29,751 698,046 
76,000 44,063 120,063 | 317,319 327,469 69,360 39,307 753,457 
148,667 191,588 340,255°| 341,035 431,505 69,897 52,826 895,264 
159,065 172,638 331,703 | 334,975 457,796 70,933 61,456 925,161 
153,528 192,966 346,494 | 349,146 490,549 75,228 68,151 983,076 
146,524 142,154 288,678 | 360,214 495,505 76,436 71,048 1,003,204 














































































MINNESOTA? MONTANA" PENNSYLVANIA® 
Intangibles” 
Not National 
| MARY- Included Bank NEBRASKA” RHO 
| LAND® in Stock ISL ie a 
Money Money Money and 
| and and and Moneyed Tax on Corporate Capital 
Year| Credits Credits Total? Credits Capital Total | Personalty Loan Tax Stock Tax Total 





1920|$338,174| $437,628 $37,630 $475,259|$63,008 $22,093 $85,101 ane 
1921| 272,633| 424,816 40,132 464.949| 57,257 20,530 77,787| $ 85,630 
1922| 267°336| 400,688 41.855 442,544] 50,868 17,806 68,674| 141,265 
1923] 282'623| 417,030 37,527 454,557| 49,550 16,758 66,308) 139,993 
1924| 355,278] 405,480 35,023 440,503] 45,240 11,497 56,737) 128,282 
1925| 304/531] 414,159 27,647 441,806] 43,559 8,413 51,972) 151,642 
1926| 421,836] 414,072 26,601 440,673] 47,838 7,035 54,873} 144,582 
1927| 484838} 411,982 29,181 441,163] 50,599 9,897 60,496! 142,235 1,186,953 4,094,658 5,281,611} 224,925 
1928) 555,231] 416.914 26,652 443,566] 40,147 9,804 50,041| 172,562 st 1,048,743 4,085,570 5,134,313| 239,684 


VERMONT* VIRGINIA" 


$1,849,584 $1,062,796 $2,739,014 $5,651,394) $203,499 
1,959,702 428,108 1,093,061 3,480,871| 186,989 
2,048,087 1,190,447 3,270,442 6,508,976) 201,266 
2,085,365 1,427,719 3,436,331 6,949,415} 202,159 
2,210,214 1,712,997 3,666,617 7,589,828) 212,764 
2,395,955 1,260,228 3,367,878 7,024,061} 209,834 
2,527,010 1,408,633 3,368,158 7,303,801) 218,470 













































































SOUTH = | —_ nnn EEE 
DAKOTA® Bonds, Bonds of Counties, 
Bank Notes, Shares ; Cities, Money on 
Year _ Stock Intangibles Total Etc. of Stock Capital Etc. Deposit _ Total | 
1920 $104,673 $ 77,163 $ 39,312 $155,488 $6,182 | $70,997 $349, 142 
1921 79,747 | | 86,728 38,526 141,509 6,154 73,446 346,363 
1922 | 65,833 (No data available) | 148,684 46,384 132,045 7,287 69,937 404,337 
1923 73,169 161,769 56,518 144,352 8,852 72,902 444,393 
1924 71'387 | 171,674 58,525 151,901 9,241 75,640 466,981 
1925 77,162 | 183,207 62,659 155,489 9,281 82,136 492,772 
1926 74,036 $17,237 $17,237 202,122 78,385 145,452 7,739 86,067 519,765 
1927 69,742 $8,346 69,778 78,124 219,878 91,012 152,337 7,740 88,959 559,926 
1928 81.054 8,289 77,835 86,124 | 235,054 120,443 194,920 7,952 __-96,097_——654,466 
ie ILLINOIS® 
(General property tax) : 
Shares of 
Money of Credits of Capital Shares of 
Money of Credits of Other Other Stock of Stock in 

Bankers, Bankers than than Bonds Companies State and Annuities 

Brokers, Brokers, Bankers, Bankers, and Not of National and Patent 
Year Ete. ___—Ete. Ete. Etc. Stocks This State _ Banks Royalties Rights Total 
1920 $24,117 $15,459 $48,163 $66,030 $14,569 $3,456 $136,795 $48 $438 $307,079 
1921 20,063 17,208 38,092 58,280 12,472 2,734 140,179 52 108 289,190 
1922 17,336 10,845 vy 316 57,820 9,434 2,691 152,770 26 67 283,310 
1923 12,935 9,576 29, 182 47,080 6,844 3,344 151,408 25 68 260,465 
1924 12,495 6,695 25,273 39,921 6,100 1,543 151,452 31 34 243,547 
1925 12,079 6,394 22,665 34,154 5,145 1,675 127,977 11 37 210,141 
1926 10,182 5,920 20,615 30,244 4,913 843 163,277 19 14 236,031 
1927 21,503 8,716 39,242 65,135 9,700 2,492 47,724 21 26 194,563 
1928 | _ 17,005 10,618 32,332 ——“ ~t0 217 ine 2 176,164 










in amount has been noted in various studies.* These est and investment income and dividend totals, and 

data are therefore significant, as they indicate that the resulting percentages are shown in the last col- 

the capitalization of reported incomes at the rates umn of Table 5. 

assumed results in figures which probably fall much In Table 6 there are presented index numbers o! 

below the actual holdings of intangible property. the amounts of interest and investment income and 
The assessments of intangibles in various states dividends reported from the states listed in Table 3 

from 1920 to 1928, are shown in Table 3, and the (except Vermont), together with the index numbers 

same data are summarized for 1928 alone in Table of the assessments shown in Table No. 3. 

4. The intangibles assessed in the various states Turning first to table 5, the ratios shown here 

have been related to the respective capitalized inter- indicate the extent to which the general property 








——— ; tax ideal of universality has been approached in 
‘Cf. H. S. Hicks, ““What Part of Our Wealth in Real Estate,” Bulletin ——— 
of the National Tax Association, November, 1930. 4a Tables 4, 5 and 6 on pages 309-310. 
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the classification states as compared with Ohio and The exemptions of intangible property found in 


Illinois. Because of the variations in exemptions the various states were described in the previous ar- 
between the states listed, these percentages could ticle of this series. Those of the District of Colum- 
not properly be viewed as indices of efficiency of bia and of Iowa, Kansas, Kentucky, Nebraska, South 
assessment even if the capitalized interest and in- Dakota and Virginia are sufficiently similar to per- 
vestment income and dividend figures represented mit comparison. The stocks of certain corporations 
all of the intangibles held. Nevertheless, when it is and government securities are exempted. The 
borne in mind that the intangibles held must pre- wordings of the exemptions vary, but they are not 
sumably exceed the capitalized reported incomes by sufficiently different to affect materially the relative 
considerable amounts, it is interesting to note that legal intangible property tax bases of these states. 
Kentucky is the only state in which they are closely The ratios of assessed intangibles to capitalized 
approached by the assessed valuations of intangibles. (Continued on page 308) 









Table 3 (Continued) 


ASSESSMENT OF INTANGIBLES IN FIFTEEN STATES AND THE DISTRICT OF COLUMBIA, 1920-1928 
(In thousands of dollars) 


OHIO” 








































(General property tax) 
Money in Posses- Credits after Moneys Invested Money Converted 
sion or Subject Deducting Bona in Bonds, Value of All into Non-Taxable 
Year to Draft Fide Debts Stocks, Etc. Annuities Securities ° Banks Total’ 
1920 $321,004 $411,839 $187,823 $494 $11,481 $218,444 $1,151,145 
1921 307,693 416,048 177,150 644 9,766 228,223 1,139,524 
1922 256,211 358,266 147,900 610 9,958 222,030 994,975 
1923 275,175 382,576 144,418 757 12,396 235,561 1,050,883 
1924 269,040 366,080 . 181,784 548 11,950 253,119 1,082,521 
1925 268,671 342,664 157,704 672 11,780 252,023 1,033,514 
1926 272,035 345,749 151,003 700 11,059 248,101 1,028,647 
1927 286,843 328,707 147,454 839 10,679 255,185 1,029,707 
1928] 278,532 306,097 137,033 696 6,972 _ 271,090 1,000,420 
















*Third Preliminary Report of the Subcommittee on Research to the Governor’s Taxation Committee of Ohio, Columbus, 1930, pp. 40-42. 


1Connecticut. For Chose-in-Action Tax see Report of the Tax Commissioner for the Biennial Period, 1927 and 1928, page 95. For intangibles assessed 

locally consult the annual reports of the Tax Commissioner on “Information Relative to the Assessment and Collection of Taxes.’’ The information 
is usually found near the end of this report in a table with the title, “Summary—Abstract of Taxable Property, List of” and add the totals given 
under the column headings of “Bonds, Notes, Credits and Other Choses-in-Action, and Excess of Credits over Debits of Merchants” and ‘Money at 
Interest in This State and Elsewhere, and Money on Hand, or on Deposit.” 








* These data were taken from the Report of the Assessor of the District of Columbia, 1920, page 3, and the annual reports on Finances of the District 
of Columbia for the years 1921 to 1928 and are given in the table headed ‘Personal Tax —” which always appears within the first six pages of the 
reports. 











‘ lowa assessments of “factual value of moneys and credits,” by years, are taken from the “Iowa Board of Assessment and Review Report, 1929,” 
page 157. 


‘Eleventh Biennial Report of the ‘ax Department of the Public Service Commission for the period October 16, 1926 to October 15, 1928, pages 268 
and 270 and Repert of the Kansas Tax Code Commission submitted to the Governor, December 1, 1929, page 168. The intangible tax law was re- 
pealed March 11, 1930. 


» The total given here differs slightly from that listed in the Report of the Kansas Tax Code Commission as it appeared that an error had been made 
in addition. The figure there given is $340,214,000. 










‘Annual Reports of the Kentucky State Tax Commission, Statement 3. See also the Eleventh Annual Report of the Kentucky State Tax Commis- 
sion, 1928, pages 82-85 which lists bank deposits, (other) intangibles and bank stock for the period covered in this table. 


7 Occasionally a total will be found to be higher than the sum of components as given in the table. This is due to the fact that the original data 
were sumimed before stating them in thousands. 


‘Maryland: Reports of the State Tax Commission of Maryland ,tables headed ‘Taxable Basis.’ 


® Minnesota: Money and Credits will be found listed in the Eleventh Annual Report of the Minnesota Tax Commission, 1928, page 30. There are 
certain other intangibles not included in money and credits which will be found in the county tables at the end of the reports on “Abstract of 
Assessment of Personal Property as Equalized by the Minnesota Tax Commission for the Year.” Up to 1925 “Bank Stock” and “Property to be 
Listed and Assessed as ‘Bonds and Stocks’ ” were both found in Class 4 but beginning with that date the former was placed in Class 3, the latter 
remaining as previously. In all reports from 1920 to 1928 the latter will be found as category number 56 while the “‘Bank Stock” is number 55 
through 1924 and number 44 since that time. - 





“Includes bank stock. 






















"For Montana it is necessary to capitalize the taxable valuations given in the Third Biennial Report of the State Board of Equalization, July 1, 1926 
to June 30, 1928, page 49 at 7% and 40% the percentages of true value applicable to Classes V and VI since these are the percentages of true value 
which are given in that report. See pages 47-48 of the same report. 


“Annual Reports of the State Tax Commissioner and the State Board of Equalization and Assessment. In the earlier reports it is necessary to add 
the intangibles as they are listed in “Statement No. 1” but beginning with 1925 following the enactment of the intangible tax law on March thirtieth 
of that year, intangibles have been separated from other classes of property and a table given over to them. 


“Prof. Simeon E. Leland, “An Appraisal of the Results Secured by the Application of the Principle of Classification to Intangible Property,” in 
Proceedings of the Twenty-first Annual Conference on Taxation of the National Tax Association, 1929, p. 295. These data have been confirmed in 
a letter from the State Treasurer of Pennsylvania. 


“Twelfth Report of the Board of Tax Commissioners, 1929, page 70. 
“Fourth Annual Report of the Department of Finance for the Fiscal Year 1928-1929, pages 253-257. 
“Biennial Report of the Commissioner of Taxes, 1928, page 95. 


“(Virginia) Prof. S. E. Leland, op. cit., pages 297-298 and Report of the Department of Taxation to the Governor of Virginia for the period begin- 
ning April 15, 1926 and ending June 30, 1929, pages 14-34. 


SAnnual Reports of the Illinois Tax Commission. Also reprinted in the National Income Tax Magazine, Volume VII, Number 9, page 347. 
*Compiled from the “Abstract of Personal Property” attached to the inside of the back cover of the Annual Reports of the Ohio Tax Commission. 
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Numerous Changes Made in Revenue 
Laws of Wisconsin 


HE 1931 Legislature of the State of Wisconsin 
made a number of revenue law changes which 
have been approved by Governor La Follette. 


Chapter 377, Laws of 1931 sets up a new schedule 
of taxation for telephone companies. Rates on gross 
receipts from local and rural exchange service range 
from 2% per cent on gross receipts of less than 
$10,000 to 6 per cent if gross receipts equal or ex- 
ceed $500,000. ‘Toll line operators are subject to 
an annual license fee computed upon the gross re- 
ceipts from toll business transacted attributable to 
Wisconsin, ranging from 2% per cent on gross re- 
ceipts from toll business if less than $25,000 to 8 
per cent if gross receipts equal or exceed $800,000. 
When the annual license fee upon the total gross 
receipts as computed under the law is less than 5 
cents for each telephone instrument owned and op- 
erated, a sum equal to 5ecents for each telephone 
is payable as an annual license fee. The license fee 
upon the toll line business and 15 per cent of the 
license fee upon the local and rural exchange busi- 
ness will be retained by the state, and the remainder 
will be distributed to the towns, villages and cities 
where the telephone properties are located. 


Chapter 426, Laws of 1931 changes the inherit- 
ance tax law so as to absorb the difference between 
the amount levied by the state law and the full 80 
per cent credit granted to the states by the Federal 
Estate Tax Law. 


Chapter 427, Laws of 1931, changes the procedure 
in assessment of realty and the apportionment of the 
tax. 

Chapter 448, Laws of 1931, makes a number of 
changes in the state income tax law. Rates on in- 
comes over $3,000 have been raised. The rates now 
range from | per cent on the first $1,000 of taxable 
income to 7 per cent on taxable income in excess 
of $12,000. Exemptions for dependents are raised 
$4. Provision is made that net losses may offset 
the business losses of the subsequent year, and, if 
not completely offset by the net income of such 
year, the remainder of such net business loss may 
be offset against the net business income of the 
following year. 

The three-year average plan of computing net in- 
come is repealed after the year 1932. The as- 
sessment of taxable incomes in the years 1931 and 
1932 will be based upon the average of the net in- 
comes or losses of the calendar or fiscal years 1928, 
1929, and 1930 and the calendar or fiscal years 1929, 
1930 and 1931, respectively. Thereafter each annual 
assessment will be based upon the net incomes of 
the preceding calendar year or corresponding fiscal 
vear, with the exception that if the net income in 
the calendar or fiscal year 1932 is less than his un- 
taxed income in the years 1930 and 1931, (to be 
arrived at by giving the net income or loss of 1930 
one-third weight and the net income or loss of 1931 
two-thirds weight), the taxpayer will in 1933 be 
assessed upon his untaxed income in the years 1930 
and 1931, but will not be assessed upon his net in- 
come in the year 1932. 
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The increase in deductions for dependents and the 
changes in the individual income tax rates apply to 
the income taxes payable in the year 1932, and to 
the income tax of subsequent years. 

Besides the changes enumerated above, new laws 
relating to the gasoline tax, oleomargarine tax and 
the exemption from taxation of farm personal prop- 
erty were enacted. 





New Taxes Imposed in Florida to Reduce 
Levies on Tangible Property 


fren sage reduction in the general property tax 
rate in Florida is anticipated as the result of 
three new revenue laws passed by the second spe- 
cial session of the Florida Legislature, which ad- 
journed July 20. 

The new levies consist of a tax on intangibles, 
with a maximum rate of 2 mills, a documentary 
stamp tax of 10 cents per $100 on bonds, deeds, 
mortgages and certain other documents, and a 1 cent 
increase in the gasoline tax, which makes the tax 7 
cents a gallon. 

Other new taxes passed this year are a capital 
stock tax on corporations and an estate tax, which 
is limited to the amount allowed as a rebate to the 
state under the Federal Estate Tax Law. 


Pennsylvania Personal Property Tax 
Amendment Vetoed 


bill (H. 1858) passed by the 1931 Session of 

the Pennsylvania Legislature, amending the 
Personal Property Tax Law of 1913 as amended 
in 1929, was vetoed by Governor Pinchot. 

The veto, as explained by Governor Pinchot, 
was made because of advise that a change made 
in the clauses covering property exempt from 
the 4 mill tax would, if literally enforced, render 
subject to tax deposits in banks which the state has 
elected not to tax, thereby penalizing the thrift of 
small savers. “If not enforced, it would introduce 
even more confusion than now exists in the adminis- 
tration of this law,” Governor Pinchot stated. 





New Cigarette Tax in Ohio 


tax of 1 cent on every 10 cigarettes sold (2 

cents on the ordinary package of 20) will be 
imposed in the State of Ohio, effective October 14, 
as a result of the enactment of a bill (S. 324), which 
was signed by Governor George White on July 10. 
On the other hand, the new law reduces whole- 
salers’ and retailers’ license fees from $200 to $100 
and from $50 to $25, respectively. 


Australian Income Tax Increased 


large budget deficit for 1930-31 and prospects 
A of a continuation of the deficiency between ex- 
penditures and revenue receipts has necessitated an 
increase in tax rates by the Government of Australia. 
The United States Department of Commerce re- 
ports the proposed tax increases as follows: 
The budget provides for increased taxation in al! classes 


of income in order to yield £1,500,000. The exemption 
of income received from “personal exertion” is reduced 
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from £300 to £250 and the special supertax on property 
income is increased from 7% per cent to 10 per cent. The 
“normal rate” of income tax is to be increased 5 per cent. 
From July 11 the sales tax was to be increased from 2% 
to 6 per cent and the primage duty to 10 per cent, with 
some exemptions in addition to those already existing, and 
the few items remaining were to be subject to 4 per cent 
primage duty. 


Court Decisions 


Affiliated Corporations—Valuation of Assets.—Stock of 
three corporations was owned by the same individuals for 
1919, 1920, and 1921 in the proportions of 94.10, 79.72, and 
69.90 per cent, respectively, the remainder being owned 
by employees (through the financial assistance of the prin- 
cipal stockholder in all three companies), business partners 
of one or more of the principal stockholders, or by officers 
or directors of banks which were depositories of the funds 
of the corporations. Some of the principal stockholders 
were directors of these banks. The three companies are 
held to have been affiliated under the 1918 and 1921 Acts, 
being controlled by the same interests. Actual, and not 
legal, control fulfills the requirements of the law in those 
Acts. 

Assets are held to have been acquired for stock on July 
28, 1913, and not in 1909 when a sales contract was entered 
into by which the purchaser acquired the right to cut tim- 
ber upon the payment of certain sums, the timber itself 
remaining the property of the original owner until certain 
conditions were fulfilled in 1913, at which time the seller 
surrendered all further rights under the contract for one- 
half the capital stock of the purchaser. The value of the 
timber on July 28, 1913, should be used for computation of 
invested capital—United States Circuit Court of Appeals, 
Fifth Circuit, in Peavy-WVilson Lumber Company v. Com- 
missioner of Internal Revenue, [Nos. 6084, 6085, 6086]. 
Peavy-Moore Lumber Company v. Commissioner of Internal 
Revenue [Nos. 6087, 6088, 6089]. Peavy-Byrnes Lumber 
Company v. Commissioner of Internal Revenue [Nos. 6090, 
6091, 6092]. Commissioner of Internal Revenue v. Peavy- 
Wilson Lumber Company [No. 6158]. Commissioner of In- 
ternal Revenue v. Peavy-Moore Lumber Company [No. 6159]. 
Commissioner of Internal Revenue v. Peavy-Byrnes Lumber 
Company [No. 6160]. Decision of Board of Tax Appeals, 
14 B. T. A. 625, affirmed on the first issue and reversed on 
the second. 

Annuities, Taxation of.—The Court of Appeals of the 
District of Columbia dismissed the cases of Commissioner 
of Internal Revenue v. Henrietta D’Araman and Commissioner 
of Internal eo v. Ronald De Reuter, which were ap- 
peals from decisions of the Board of Tax Appeals [7 BTA 
600 and 7 BTA 965], holding that payments of an annuity 
received by bequest, which constituted charges against the 
whole estate, income, personalty and realty, are exempt 
from income tax under Section 213 (b) (3), 1926 Act, and 
are not taxable to the recipients as a “distributive share 
of the income of the estate or trust.” 


Capital Stock Tax.—Holding company engaged in in- 
vesting its surplus for profit, buying and selling stocks, 
advancing money to another corporation, and acquiring 
mining securities is held to be “doing business” so as to_be 
liable for capital stock tax for the five years ended June 
30, 1926. 

Valuation of assets for capital stock tax purposes is ap- 
proved in the absence of evidence showing it to be ex- 
cessive.—United States Circuit Court of Appeals, Second 
Circuit, in Argonaut Consolidated Mining Company v. Charles 
W. Anderson, as Collector of Internal Revenue for the Third 
on of New York. Decision of District Court, 42 Fed. 

(2d) 219, affirmed. 

Community Income.—Where land inherited by a wife in 
Louisiana was administered by her husband who in 1921 
negotiated oil leases and sold part of the retained royalty 
interest, profit from such sale is held to be the separate 
property of the wife, and not community income pursuant 
to Louisiana statutes. “We think it perfectly plain that 
upon no reasonable theory can a sale, as here, by the wife 
ofa part of her mineral interests operate to convert sepa- 
rate into community property.”—United States Circuit 
Court of Appeals, Fifth Circuit, in Robert H. Lucas, Com- 
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missioner, v. Bamma Baucum. No. 6048. The decision of the 
3oard of Tax Appeals, 17 BTA 1312, reversed on this point. 

Consolidated Returns.—Filing of a consolidated return 
for 1922 covering three of five affiliated companies consti- 
tuted an election, precluding the filing of a 1923 consoli- 
dated return covering all of the affiliated companies. 
—Circuit Court of Appeals, Second Circuit, in Robert H. 
Lucas, Commissioner, v. U. S. Stores Corporation of Dela- 
ware et al. Mandate issued reversing decision of the Board 
of Tax Appeals (Docket No. 29807—memorandum opinion 
entered Nov. 23, 1929, and remanding cause to the Board. 

Evasion of Taxes.—Taxpayer’s conviction in a District 
Court of having wilfully attemped to evade tax and of 
having wilfully failed to file income tax returns for 1926, 
1927, and 1928 is affirmed. Evidence was such as would 
warrant submission to a jury where accused’s familiarity 
with statutory requirements in general was indicated by 
his dealings with the Sanitary Drainage District in which 
he divided his bills so that none would exceed $500, thus 
avoiding certain statutory requirements. Refusal to grant 
a continuance was not error where based on a belated ef- 
fort to adjust matters with the Government and to consult 
certain records, such consultation being unnecessary on the 
facts. Neither was there double punishment for the same 
offense, the offense of wilful failure to file an income tax 
return not being the same as a wilful attempt to evade and 
defeat an income tax. Dissenting opinion filed. —United 
States Circuit Court of Appeals, Seventh Circuit, in Law- 
rence C. O’Brien v. United States of America. No. 4532, 
Oct. term, 1930, Apr. session, 1931. Decision of District 
Court affirmed. 


Federal Estate Tax.—Amounts paid by trustees out of 
trust fund for erecting a church, under a power conferred 
upon the trustees to distribute the residue of the trust 
property according to their best judgment, bearing in mind 
the ideals and expressed ideas of the settlor, are deductible 
under Section 303 (a) (3) of the 1924 Act as a transfer for 
religious or charitable purposes, where the evidence shows 
the clearly expressed intention and desire of the settlor 
that the church should be built—United States Circuit 
Court of Appeals, Third Circuit, in Reynolds D. Brown, 
Adm. of the Estate of Henry IW. Brown, Deceased, v. Com- 
missioner of Internal Revenue. No. 4580. March term, 
1931. Decision of Board of Tax Appeals, 20 BTA 47, 
reversed on this point but on all others affirmed. 

Advances to decedent’s two sons to enable them to pur- 
chase residences and a trust indenture in favor of his four 
children to enable him to reduce future income taxes and 
to provide more equally for his children were not made in 
contemplation of death although made within two years of 
the death of the decedent, the presumption to that effect 
in Section 302 (c) of the 1926 Act having previously been 
held unconstitutional.—District Court of the United States, 
Western District of Pennsylvania, in John H. Donnan, Syd- 
ney B. Donnan, Alvan E. Donnan and Dorothy D. Whitworth, 
Executors and Trustees of the Estate of John W. Donnan, 
Deceased, of Washington, Pennsylvania, v. D. B. Heiner, Col- 
lector of Internal Revenue, 23rd District Pennsylvania, Pitts- 
burgh, Pennsylvania. No. 6520 Law. 

[In overruling the demurrer to plaintiff's statement in 
this case (April 8, 1931), the court held Section 302 (c) 
of the 1926 Act to be unconstitutional with respect to the 
conclusive presumption that transfers within two years of 
death are made in contemplation of death.] 

Value of shares of corporate stock to be included in the 
gross estate may not exceed the amount fixed by pur- 
chase options which were irrevocable so far as the estate 
was concerned. A contract entered into before the de- 
cedent’s death provided that within a stated period after 
his death the other stockholders would have a right to 
purchase the stock at an agreed sum, which, in fact, was 
much less than the actual value at the date of death —United 
States District Court, Southern District of New York, in 
Franklin H. Wilson and Edgar H. Betts, as Executors of the 
Estate of Arthur R. Wilson, Deceased, v. Frank Collis Bowers, 
as Executor of the Last Will and Testament of Frank K. 
Bowers, Deceased, 1.78/34. 

Value of real estate transferred by the decedent to a 
trustee in August, 1919, two months before his death at 
the age of 71 is held not part of his gross estate, the trans- 


(Continued on page 304) 
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NTERNAL revenue receipts for the fiscal year 1931 

were $612,000,000 or 20 per cent smaller than for the 
previous year, according to a report issued by the Treasury 
Department, based upon telegraph reports from collectors 
for the month of June. The corporation income tax yield 
dropped $237,000,000 or 18.7 per cent, individual income tax 
collections show a decrease of $313,000,000 or 27.3 per cent, 
total income taxes collected were off $550,000,000 or 23 per 
cent, and miscellaneous tax receipts decreased $62,000,000 
or 9.85 per cent. 

The tabulation of collections by states discloses that 
New York State contributed more than one-fourth of the 
total internal revenue collections of $2,428,180,220 during 
the fiscal year ended June 30, 1931, nearly 37 per cent of 
the individual income tax collections and approximately 
one-third of the total of corporation and individual income 
tax receipts. North Carolina was far in the lead in the 
miscellaneous tax classification, paying 43.7 per cent of the 
total collections of $567,978, 579. 

The earnings reports for the first half of 1931 indicate 
that there will be a precipitate drop in the income tax 
payable by corporations for the current year, and the 
large number of dividends which have been passed or 
reduced and other reductions in income to individuals 
presage a substantial decrease also in receipts from the 
individual income tax. 

Current predictions are that Congress, governed by po- 
litical expediency, will not have the courage to provide for 
a balanced Treasury budget until after the next presidential 
election. In that event the national debt will have to be 
increased to obtain funds to meet the deficits over the 
long, lean intervening peviod. 

In anticipation of curtailed tax receipts, the Administra- 
tion is urging expenses to be drastically pared in the vari- 
ous government departments, and to the extent that the 
order is carried out government purchases of supplies will 
be reduced, government employees will be discharged and 
added to the growing number of unemployed, and business 
in general will inevitably receive a further downward push, 
which will not help in bolstering up income tax collections. 


HE estate of the late James B. Duke was relieved of 

all but $500,000 of an estate tax deficiency assessment 
of $9,040,849.47 by the decision of the Board of Tax Ap- 
peals on July 13, 1931 (Dec. 7096 [C. C. H.], Docket No. 
42500), holding that two trusts created in 1917 by the de- 
cedent, with his daughter as beneficiary, were not intended 
by him to take effect in possession or enjoyment at or 
after his death within the meaning of Section 302 (c) of 
the Revenue Act of 1924. 

Neither the provision that the trust property was to 
revert to the grantor in case his daughter predeceased him 
nor the fact that the grantor appointed himself trustee, 
with power to dispose of the income to the beneficiary as 
he deemed wise, changed the status of the trusts so as to 
make the trust property subject to the estate tax, the 
Board held. 

By stipulation of the parties, judgment was entered that 
there is a deficiency in tax of $500,000, which was a reduc- 
tion of $8,540,849.47 from the Commissioner’s deficiency 
determination. 


A* OPINION of more than ordinary interest, involving 
the ethics of “minimizing” taxes, was rendered by Dis- 
trict Judge Clark in the case of George H. Clapp v. D. B. 
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Heiner, Collector, in the United States Court of Appeals, 
Third Circuit, extracts from which follow: “The plaintiff is 
aggrieved at the failure of the Commissioner of Internal 
Revenue to refund the taxes assessed on payments by the 
Union Trust Company to beneficiaries under three trust 
agreements dated March 12, 1917. By those deeds of trust, 
Mr. Clapp as settlor conveyed shares of stock in the Alum- 
inum Company of America to the aforesaid trust company 
in trust to pay the dividends therefrom to his wife and two 
daughters. The trust for the wife was for life, and for 
the daughters for life, and to their children and grand- 
children within the limits prescribed by the rule against 
perpetuities.” 

“The contest between the citizen and his government 
over taxes will beyond question last as long as that other 
great struggle with which it is often coupled. To describe 
its various phases as evasion rather than as avoidance seems 
to us to use the language of the ultimately victorious con- 
testant rather than to speak as an impartial observer. The 
artifice or cunning implicit in the first term is not con- 
sistent with the approval given by the courts to a disposi- 
tion of property in the manner best suited to avoid taxa- 
tion. Mr. Justice Holmes speaking for the Supreme Court 
in the case of Bullen v. Wisconsin, 240 U. S. 625, at 630-631, 
said: 

We do not speak of evasion, because, when the law draws a line, 
a case is on one side of it or the other, and if on the safe side is none 
the worse legally that a party has availed himself to the full of what 
the law permits. When an act is condemned as an evasion what is 


meant is that it is on the wrong side of the line indicated by the 
policy if not by the mere letter of the law. 


“Within the past week we are in receipt of two circulars 
advertising two books whose titles speak for themselves— 
Robinson, Saving Taxes in Drafting Wills and Trusts, and 
Lee’s, Minimizing Taxes. By the same token, the state 
cannot be criticised for continuing the battle by legisla- 
tion designed as an effective counter attack. The principal 
case presents one such skirmish. 

“Ever since the Statute of Uses, the trust has served as 
a means of escape from the embarrassments of ownership. 
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Its employment to avoid this particularly onerous inci- 
dence was inevitable. So the estate was divided among the 
family and the surtax became the inverse reward of fer- 
tility. Taxation being by definition dependent upon bene- 
ficial receipt, the Government had no answer for this 
procedure unless it was willing to declare such transac- 
tions presumptively fraudulent. Harvard Law Review, Vol. 
43, p. 1286. 

“The ‘cake and eat it too’ case of the legal mind soon, 
however, furnished the weapon appropriate to barrage 
these trenches, behind which the cestuis were dug in. So 
the stratagem of the revocable trust was met by a provi- 
sion of the Revenue Act which dealt expressly with.these 
attempts to keep the actual control of untaxable property. 
In Holmes’ Federal Taxes, Sixth Edition, pages 3 and 4, we 
find this legislation described as follows: 

It has been realized that sige pechtwnagpnd of the 1921 law open the 
door too wide to tax avoidance and many provisions of the new statute 
reflect a desire on the part of congress to remedy this sort of defect 
in the 1921 law. Chief among this class of changes are those relating 
to the organization and reorganization of corporations, the basis for 
depreciation and depletion upon the transfer of pewter to a corpo- 
ration and the various provisions relating to transfers in trust. a 

Other provisions reflecting a desire to close avenues of tax avoidance 
are the provision taxing the income of revocable trusts in the hands 
of the grantor and treating in a similar manner trusts the income of 
which may be in the discretion of the grantor be either distributed or 
accumulated, or the income of which is to be applied to the payment 
of insurance premiums on policies covering the life of the grantor. 


“It first appears as section 219-g of the Revenue Act 
for 1924, and is found in identical language in every Rev- 
enue Act passed since then. U.S. C. A., T. 26, sec. 2166: 


Where the grantor of a trust has, at any time during the taxable 
year, either alone or in conjunction with any person not a beneficiary 
of the trust, the power to revest in himself title to any part of the 
— of the trust, then the income of such part of the trust for 
such taxable year shall be included in computing the net income of the 


grantor. 

“No sooner was the Government’s position consolidated 
by this provision, than the legal shock troops of the embat- 
tled taxpayer began a fresh assault. The opening guns 
were of course directed at its constitutionality. This argu- 
ment met with no favor in the courts and we find the Su- 
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preme Court in the case of Corliss v. Bowers, Collector, ex- 
pressly sustaining the statyte in an opinion ‘handed down 
one week prior to the argument of the case at bar. Corliss 
. Bowers, Collector, U. S. Supreme Court A. O., No. 11, 


“Forced to abandon this position, counsel are attempting 
to infiltrate the enemy’s position through the medium of 
the clause of the trust agreement, which requires six 
months’ notice of revocation. His argument in this re- 
spect is based, first, on a curious interpretation of a phrase 
in the statute, and, secondly, on some general theory of 
injustice.” 

* * * * * * * 

“The appeal to conscience made by the taxpayer might 
be answered generally by saying that in taxation that guide 
has little if any place. Dane v. Jackson, 256 U. S. 589; Ft. 
Smith Lumber Company v. Arkansas, 251 U. S. 532; Forsyth 
v. Hammond, 166 U. S. 506.” 

As to the legal theory on which the taxation of revocable 
trusts has been sustained, the opinion says: 

“That theory does not concern itself with any actual 
receipt of income, but rather, as Mr. Justice Holmes says, 
‘with what is subject to a man’s unfettered command.’ The 
hard and imaginary cases suggested in appellant’s brief, 
dealing as they do with enjoyment of income rather than 
with power over it, are, therefore, beside the point.” 





Fg enact to a recent statement by Governor Louis 

Emmerson, the General Assembly of Illinois will be 
convened in special session to consider a plan for rehabili- 
tation of the state’s finances and reorganization of the 
present antiquated and inadequate tax system as soon as 
a plan of relief has been formulated by a committee of 11 
appointed by the Governor. 

Tax students entertain little hope that the committee 
will recommend a plan that will correct the existing tax 
evils. Those who profit from the present grossly unfair 
distribution of the tax burden have managed repeatedly to 
thwart tax reform endeavors. Even the present critical 
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financial situation does not appear to have aroused the pub- 
lic to demand sincere and intelligent action or to have 
brought about any change of heart in the recalcitrant 
forces. 

At the initial meeting of the Committee of 11, Governor 
Emmerson described the dilemma faced by the state as 
follows: 

“The people of Illinois and particularly the people of 
Cook County are confronted with a revenue situation un- 
paralleled in the history of this or any other state and of 
such extreme emergency as to require the best thought 
and the most complete cooperation of all the elements of 
our citizenship. Bankruptcy and default on public debts 
stare us in the face, not only in Cook County, but some 
downstate counties as well. Something must be done 
about it and that speedily.” 


LTHOUGH prices of farm products average 20 per 

cent lower than in 1914, estimated total taxes on farm 
property are 2.66 times as great as in 1914, according to 
statistics of the United States Department of Agriculture, 
Bureau of Agricultural Economics. 

Assistant Secretary of Agriculture Renick W. Dunlap re- 
cently stated that in some sections taxes on farm land 
have risen until their payment equals the value of the land 
every five years. Moreover, he pointed out that in addi- 
tion to direct taxes farmers pay a full share of indirect 
taxes, so that the total tax burden is placed at $1,150,000,000 
a year. With land values greatly depreciated and farm 
prices at the lowest level since the depression in the nine- 
ties, farm taxes are a crushing burden. 

As a partial solution of the farm tax problem Mr. Dun- 
lap advocates a general overhauling of the present local 
government systems. Our governing units in this age of 
rapid transportation have grown too small and even county 
lines in some instances could advantageously be forgotten, 
he said. Just as our local governing units are obsolete, so 
are the school systems in many areas, in Mr. Dunlap’s 
opinion. He advised, for school purposes, the obliteration 
of imaginary district and township lines, and organization 
on a practical non-sentimental basis, so as to provide 
proper educational facilities at costs commensurate with 
ability to pay. “There is no reason,” Mr. Dunlap declared, 
“why citizens of an area-can not be proud of a governing 
unit which may be a consolidated governing unit of two 
or three counties.” 





HE New York State tax system has been the subject of 

a recent survey by the research staff of the National 
Industrial Conference Board, which has published a report 
embodying the following conclusions: 

“(1) That when considered from the standpoint of state 
taxation alone, real estate would appear to be carrying 
more than its proportionate share of the total tax burden, 
but a comparison of the revenues derived from the direct 
tax on property with the revenues originating from other 
sources, including Federal, shows that the tax burden on 
New York property is not disproportionate; 

“(2) That sources of revenue have been developed by the 
State which have checked the tendency toward increase of 
both the relative and the absolute burden on real estate; 

“(3) That the system now contains taxes capable of pro- 
ducing greater revenues which can be utilized to relieve 
real estate; 

“(4) That an extension of the net income to include un- 
incorporated business concerns could be used to offset the 
loss resulting from the suggested abolition of the remnants 
of the personal property tax; 

“(5) That instead of developing additional sources of 
revenue to relieve real estate immediately of a large pro- 
portion of its burden, steps should be taken to reduce the 
expenditures of the local governments through a more effi- 
cient organizatioin of their financial administration. A 
more centralized administration should result in greater 
equality in the real estate tax burden and lower adminis- 
trative costs. After this adjustment has been made, the 
tax system can be revised with a view to further relieving 
real estate, if found necessary.” 

One of the suggested administrative changes that appears 
to offer remedy for existing unsatisfactory results, where 
the town system of assessment is still in use, is adoption 
of the county unity plain, especially if thereby assessments 
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will be made by full-time staffs on a salary basis, working 
under expert county assessors appointed for long terms 
by county boards of commissioners and removable in cases 
of incompetence by the county boards or, preferably, by 
the state tax commission. The objective is to have as- 
sessments made by experienced assessors, as free as pos- 
sible from the irregularities that result from political 
interference. 


Significant Decisions of the 
Board of Tax Appeals 


Contingent Liabilities—Where petitioner entered into 
contracts for the drilling of oil wells and agreed to pay 
one-half the expense solely from the production of them, 
such expense is contingent on the production and is not 
deductible as an accrued liability in a year when production 
was not sufficient to pay such expenses.—Sunburst Oil and 
Refining Company v. Commissioner. Dec. 7050 [C. C. H.], 
Docket No. 45979. 


Deductions from Gross Income.—Upon cash retail sales 
of merchandise the petitioners issued to customers sales 
slips redeemable in merchandise. The merchandise thus 
given as premiums in the redemption of the sales slips 
was included in the cost of merchandise and in the mer- 
chandise inventories at the beginning and close of the year; 
when sales slips were redeemed retail sales were not af- 
fected thereby; the cost of the premium merchandise was 
deducted from gross income in obtaining the taxable in- 
come. Held, that the petitioners are not entitled to a fur- 
ther deduction from gross income of any amount 
representing the liability of the petitioners to redeem the 
sales slips issued.—O. J. Morrison Department Store Com- 
pany v. Commissioner. Dec. 7064 [C. C. H.], Docket Nos. 
31247, 39590. 

Where petitioner, under contract, receives certain as- 
sets of another corporation and in consideration therefor 
issues its entire capital stock to said corporation and as- 
sumes liability for and pays certain state income taxes 
assessed against said other corporation, the Board held that 
the additional taxes paid by the petitioner constituted a 
payment of contractual liability assumed as part considera- 
tion for the transfer of assets, and are not deductible from 
gross income under Section 234 (a) (3) of the Revenue 
Act of 1921.—The Falk Corporation v. Commissioner. Dec. 
7058, Docket No. 42830. 

In October, 1925, the petitioner irrevocably assigned cer- 
tain insurance policies on his life to his wife as trustee. 
All beneficiaries of the trust, except one, were such insti- 
tutions as are described in Section 214 (a) (10) of the 
Revenue Acts of 1924 and 1926. At the time of the assign- 
ments the policies had a cash surrender value. Thereafter 
the petitioner paid premiums on the policies. Held, with 
the exception of the premium payments and the cash sur- 
render value allocable to the one beneficiary who does not 
come within Section 214 (a) (10), the petitioner is entitled 
to deduct the amounts thereof as contributions or gifts.— 
Ernst R. Behrend v. Commissioner. Dec. 7084 [C. C. H.], 
Docket Nos. 38643, 47951. 

Petitioner in 1925 paid gift taxes. Thereafter and before 
petitioner filed its income tax return for the year 1925, the 
Revenue Act of 1926 was passed reducing retroactively the 
rate of tax on gifts. Respondent thereupon in 1926 re- 
funded to petitioner a part of the gift tax paid in 1925. 
Held that under Section 214 (a) (3) of the Revenue Act 
of 1926 petitioner is entitled to deduct, in computing his net 
income for the year 1925, only the amount of gift tax 
which petitioner was actually required to pay under the 
Revenue Act of 1924 as amended by the Revenue Act of 


‘1926.—Joseph V. Horn v. Commissioner. Dec. 7098 [C. C. 


H.], Docket No. 43695. 


Estates—Income Tax Liability—Decedent’s widow elect- 
ed to take under the will in lieu of dower. In the taxable 
years the trustees under decedent’s will paid over to the 
widow the sums to which she was entitled under the will 
and claimed deductions therefor in computing net income 
of the testamentary trust. The amounts so paid to the 
widow, plus the amounts similarly paid to her in previous 
years, were not equal to the value of the dower interest 
that she relinquished by electing to take under the will. 
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Held that the amounts paid to the widow were paid to 
her in satisfaction of her dower right and not distributions 
of income within the meaning of Section 219 (b) (2) of 
the Revenue Act of 1924, and hence are not deductible in 
computing net income of the trust.—Julia Butterworth et al., 
Trustees under the Will of William B. Butterworth. Dec. 
7049 [C. C. H.], Docket No. 44368. 


Federal Estate Tax.—1. Where a settlor of a trust estate 
reserves to himself alone a power to alter, change or mod- 
ify the trust, such reservation renders the transfer incom- 
plete until his death. The property is therefore properly 
included in his gross estate subject to tax under Section 
302 (d) of the Revenue Act of 1926. This is true even 
though in the trust agreements, the settlor expressly pro- 
vided that if there was a revocation of the trust he could 
not designate himself or his estate as beneficiary. 

2. Valid claims for balances due on subscriptions made 
by a father to a hospital and a university for memorials 
therein to a son killed in the World War are not, under 
Section 303 (a) (1) of the Revenue Act of 1926, claims 
against the decedent father’s estate “contracted bona fide 
and for an adequate and full consideration in money or 
money’s worth” and are, therefore, not allowable as de- 
ductions from his gross estate. 

3. New York estate tax, amounting to $866,135.98, paid 
in respect to property included properly in the gross estate 
of the decedent, held, allowable as a credit to petitioners 
against the Federal estate tax, to the extent it does not 
exceed the 80 per cent credit provided by Section 301 (b) 
of the Revenue Act of 1926.—Esther Jackson Porter, as Exe- 
cutrix, and Richard L. Davisson, as Surviving Executor of the 
Estate of William H. Porter, Deceased, v. Commissioner. Dec. 
7082 [C. C. H.], Docket No. 42815. 


Net Losses.—The net loss of one of the affiliated cor- 
porations for the year 1926, at which time it was not a mem- 
ber of the affiliated group, operates to reduce the consolidated 
net income for the year 1927 under Section 206 (b) of the 
Revenue Act of 1926 even though such corporation having 
the net loss in 1926 also had a net loss in 1927. Ben Gins- 
burg Co., Dec. 5866, 19 B. T. A. 81, followed—Hawley 
Investment Company, Pacific Nash Motor Company, and 
Butler-Veitch Company v. Commissioner. Pacific Nash Motor 
Company, Hawley Investment Company, and Butler-Veitch 
Company v. Commissioner. Dec. 7066 [C. C. H.], Docket 
Nos. 45169, 45170. 

Statute of Limitations——A waiver executed by the tax- 
payer and the Commissioner on December 30, 1927, after 
expiration of the statutory period for collection was inef- 
fective to revive and extend such period, since Section 1106 
of the Revenue Act of 1926, then in effect, extinguished the 
liability —United States Refractories Corporation v. Com- 
missioner. Dec. 7055 [C. C. H.], Docket No. 34640. A dis- 
senting opinion by Arundell, concurred in by Smith and 
Sternhagen maintains, on authority of Florsheim Bros. Dry 
Goods Co. v. United States, 280 U. S. 453; Stange v. United 
States, 282 U.S. 270; Aiken v. Burnet, 282 U. S 277; Burnet v. 
Chicago Railway Equipment Co., 282 U. S. 295; John M. 
Parker Co. v. Commissioner, C. C. A., (5th Circuit) Apr. 23, 
1921; and Mosier v. Goodcell, Dist. Ct., So Dist. of Calif., 
Mar. 19, 1931, that the waiver was effective to extend the 
statute of limitations, notwithstanding the fact that it was 
not signed by the Commissioner. 


Taxable Income.—In 1926, the petitioner declared a divi- 
dend in kind and paid same by installment notes secured on 
real estate which it had sold. For a number of years the 
petitioner had made returns on the installment basis. Held, 
that it derived no taxable income from the distribution to 
its stockholders of the installment notes in question, al- 
though the fair market value of the notes at the date of 
their distribution exceeded the cost of the property to the 
petitioner.—Virginia Beach Golf Course Annex Corporation 
v. Commissioner. Dec. 7105 [C. C. H.], Docket No. 46561. 
Lansdon and Sternhagen dissented from this decision. 

Upon the transfer of property held in a joint venture 
with the distribution of the resulting proceeds a taxable 
transaction occurs upon which gain or loss should be com- 
puted even though the joint adventurers remain liable on 
their purchase money mortgage.—Florence B. Fawsett v. 
Commissioner. Dec. 7104 [C. C. H.], Docket No. 37848. 

Trust Distinguished from an Association.—l1. Where a 
father creates a trust and constitutes his sons trustees, the 
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avowed purpose of the trust being the liquidation of the 
settlor’s property, and no control over the trustees being 
vested in the beneficiaries, held, a trust and not an associa- 
tion. Trust No. 1. 

2. Where the settlors of a trust are two brothers, and 
their children are made trustees and beneficiaries, the pur- 
pose being liquidation of the property, the control of trus- 
tees by beneficiaries being limited and the beneficiaries’ 
certificates of interest non-transferable, held, a trust and 
not an association. Trust No. 2.—Morriss Realty Company 
Trust No. 1, Julia L. Morrfs et al. v Commissioner. Morriss 
Realty Company Trust No. 2, Julia L. Morriss et al. v. Com- 
missioner. Dec. 7091 [C. C. Hd], Docket Nos. 41023, 41024, 
45863, 45864. 


Trusts, Taxation of.—Two trusts created by James B. 
Duke, Deceased, involving property which at his death on 
October 10, 1925 was valued at $30,634,094, were held not 
intended to take effect in possession or enjoyment at or 
after the decedent’s death within the purview of Section 
302 (c) of the Revenue Act of 1924, and therefore the ac- 
tion of the Commissioner in including in the decedent’s 
gross estate the value of the properties embraced in the 
two trust instruments was reversed.—Nanaline Duke et al., 
Executors of the Last Will and Testament of James B. Duke, 
Deceased v. Commissioner. Dec. 7096 [C. C. H.], Docket 
No. 42500. 





Court Decisions 


(Continued from page 299) 


fer being held not to have been one made “in contempla- 
tion of death.” The real estate was situated in New York 
and the decedent, a British citizen, resided in London, and 
the evidence established that the dominating motive in 
making the transfer was to avoid double taxation in addi- 
tion to securing for himself a tax-free annuity of $300,000; 
and that although his health was bad for some time before 
his death, his death was unexpected by himself and by his 
doctors, resulting from the rupture of a varicose vein in 
the stomach—United States District Court, So. Dist. of 
New York, in The Farmers’ Loan and Trust Company [Es- 


tate of William Waldorf Astor] v. Frank Collis Bowers, Col- 
lector. L. 35-74. 


Insurance Companies, Taxation of.—Insurance agency 
operating in Texas is held taxable as an association, for 
1928, where it appears that the agency did a general fire, 
tornado, hail, and floater insurance business, the fact that 
it voluntarily restricted its business to buildings covered 
by some 911 loans made a certain building and loan com- 
pany being held to be immaterial. The agency was formed 
by eleven individuals who executed a power of attorney to 
an individual. There was a common name, a common of- 
fice, a common set of books, and, as to a portion of their 
funds a common bank account. “When a policy or insur- 
ance obligation was issued, while it is true it was signed 
by the Attorney-in-Fact for each ‘Underwriter,’ and the ob- 
ligation of each is limited, it is a common policy.”—District 
Court of the United States, So. Dist. of Texas, Galveston 
Div., in Fletcher W. Harris, Attorney-in-Fact, Lloyd’s Agency 
at Galveston, v. United States of America. 


Interest on Overpayments of Taxes.—Where an over- 
payment of taxes for 1917 was made on December I, 1919, 
in the amount of $12,031.81, and was in part refunded and 
in part credited on March 29, 1924, as payment of an addi- 
tional assessment of 1918 taxes which has since been found 
and agreed to have been erroneous in the amount of 
$5,382.41, interest on the sum of $5,382.41 is allowed from 
December 1, 1919, the date of the original overpayment for 
1917, rather than from March 29, 1924, the date of the 
overpayment by credit of 1918 taxes, Section 1324 of the 
1921 Act being held to be applicable rather than Section 
614 of the 1928 Act, and the erroneous additional assess- 
ment for 1918, made in 1924, being held not to suspend 
the running of interest for the interval between the first 
overpayment and payment by credit of the second over- 
assessment.—United States District Court, So. Dist. of 
New York, in Corn Exchange Bank v. United States of Amer- 
ica. L. 35/376. 


Interest on Refunds.—Interest should be allowed on re- 
funds to the Alien Property Custodian of income taxes 
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paid by the custodian on property wrongfully seized by him 
under the misapprehension that it belonged to a German 
subject—Supreme Court of the District of Columbia, in 
United States of America ex rel. Henry Escher, Ancillary Ad- 
mintstrator of Jak Robert Sigg-Fehr, Deceased, Gottfried Ru- 
dolph Bauman-Kienast, and Edmond Gams v. David Burnet, 
Andrew Mellon, J. R. McCarl, Walter O. Woods, Treasurer of 


the United States, and Howard Sutherland, Alien Property 
Custodian. 


Invested Capital—Invested capital for 1921 is held to 
include expense items of 1911 and 1912 for changing equip- 
ment for the use of steel instead of cast iron in the tax- 
payer’s product and the amount of expenditures for inven- 
tions and patents, but should not include the loss on a 
shipment of faulty products after the change was made. 
The Board’s findings as to 1920 taxes will not be disturbed 
prior to a decision of the case now pending in a District 
Court.—United States Circuit Court of Appeals, Seventh 
Circuit, in Commissioner of Internal Revenue v. American 
Seating Company. No. 4257, Oct. term, 1930, Apr. session, 
1931. Decision of Board of Tax Appeals, 14 BTA 328, 
reversed with respect to the loss on the shipment of defec- 
tive products but otherwise the Board’s decision was af- 
firmed. 


Jurisdiction of the Board of Tax Appeals.—Board of Tax 
Appeals was in error in denying jurisdiction as to a case 
covering 1920 and 1921 taxes of a corporation, the prede- 
cessor of the petitioner, where the petitioner was in fact 
the “transferee” even though the Commissioner’s deficiency 
notice did not so designate it. “The transferee’s own plead- 
ings clearly show that such notice conveyed the necessary 
information; namely, a deficiency in the tax, for which the 
transferee was sought to be held liable and was in fact 
and in law liable. The mere failure so to designate the 
transferee is not fatal, nor does it deprive the Board of Tax 
Appeals of its jirisdiction over the proceedings and to de- 
termine the issues there involved.”—United States Circuit 
Court of Appeals, Ninth Circuit, in David Burnet, Commis- 
sioner, v. San Joaquin Fruit & Investment Company. No. 
6346. Decision of Board of Tax Appeals, 16 BTA 1290, 
reversed. 


Oil and Gas Property Depletion—‘“Gross income,” as 
used in Section 204 (c) (2) of the 1926 Act, as a basis for 
depletion on oil and gas properties, means-income derived 
from the sale or other disposition of oil and gas produced, 
and not from the sale of the properties themselves.—United 
States Circuit Court of Appeals, Tenth Circuit, in Darby- 
Lynde Company v. Acel C. Alexander, Collector. No. 407, 
Apr. term, 1931. Decision of District. Court, Sept. 25, 1930, 
affirmed. 


Partnerships Between Husband and Wife—Taxation of 
Partnership Income.—Irrevocable agreement between tax- 
payer and his wife, whereby a partnership was purported to 
be created, the wife to share equally in profits and losses, 
made half the profits thereafter taxable to her. Whether 
under Ohio laws the wife legally became a partner is imma- 
terial—United States Circuit Court of Appeals, Sixth Cir- 
cuit in Charles P. Leininger v. Commissioner of Internal 
Revenue. No. 5726. Decision of Board of Tax Appeals, 19 
BTA 621, reversed. 


Partnerships, Taxation of.—The 25 per cent reduction of 
tax for 1923, under the provisions of the 1924 Act is not 
applicable on the 1923 portion of a partnership’s income 
for a fiscal year ended in 1924, where the members of the 
partnership file their returns on a calendar-year basis and 
report their proportion of such earnings on their returns 
for the calendar year 1924——United States Circuit Court 
of Appeals, Second Circuit, in William A. W. Stewart v. 
Commissioner of Internal Revenue and George L. Shearer 2 


Commissioner of Internal Revenue. Decision of Board i 


Tax Appeals, 18 BTA 393, affirmed. 


Property Acquired by Gift—Depreciation under the 1921 
Act.—Depreciation under the 1921 Act on property ac- 
quired by gift subsequent to December 31, 1920, should be 
based on the cost to the donor.—United States Circuit 
Court of Appeals, Fourth Circuit, in David Burnet, Com- 
missioner, v. Mary E. Hanlon and David Burnet, Commis- 
sioner, v. Mrs. Elizabeth Henaghan. Nos. 3085 and 3086. 


Decision of the Board of Tax Appeals, 16 BTA 809, re- 
versed. 
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Recovery of Taxes—Procedure.—A ground for tax re- 
covery can not be availed of in a suit when first raised in 
an amended claim for refund filed after the statutory pe- 
riod, although the original claim stating other grounds 
was timely.—District Court of the United States, West. 
Dist. of Mich., So. Div., in Bryant Paper Company, a Mich- 
igan Corporation, v. Marie Sprague Holden, Executrix of the 
Estate of Charles Holden, Deceased, formerly United States 
Collector of Internal Revenue for the Fourth Collection Dis- 
trict of Michigan. 


Statute of Limitations——Assessment for the fiscal year 
ended April 30, 1921, was barred on December 14, 1925, on 
which date the Commissioner sent a déficiency letter to 
the taxpayer, where the original return was filed on July 9, 
1921, (before the enactment of the 1921 Act), and no new 
return under the 1921 Act was filed (although an amended 
return “pursuant to T. D. 3220” was filed on January 14, 
1922) inasmuch as the four-year assessment limitation pe- 
riod under the 1921 Act started to run with the filing of the 
first return. Myles Salt Co. v. Com., 49 Fed. (2d) 32, fol- 
lowed.—Court of Appeals of the District of Columbia in 
Isaac Goldmann Company v. David Burnet, Commissioner of 
Internal Revenue. No. 5142. Decision of Board of Tax 
Appeals, 17 BTA 1103, reversed. 


Stockholder who in 1926 paid under protest taxes timely 
assessed against the corporation for 1918 but collected from 
the stockholder under threat of distraint more than five 
years after the return was filed is not precluded from bring- 
ing a suit within the statutory period for recovery of the 
tax, the stockholder being held to be the “taxpayer” within 
the meaning of Section 2 (a) (9) of the 1926 Act—United 
States Circuit Court of Appeals, Fifth Circuit, in P. J. White 
v. George C. Hopkins, Collector. No. 5966. Decision of 





Recent Developments in the Law of 


Inheritance Taxation 

(Continued from page 285) 
would be subject to inheritance or estate tax as a 
transfer “intended to take effect in possession or 
enjoyment at or after death.” This view was re- 
peatedly sustained in the state courts *™ even though 
title to the property had passed irrevocably during 
decedent’s lifetime, the reason being that the actual 
enjoyment of the property did not vest in the bene- 
ficiary until after the death of the transferor. 

These contentions were made in the May case, but 
the Supreme Court said: 

The transfer of October Ist, 1917 (the trust involved), 
was not made in contemplation of death within the legal 
significance of those words. It was not testamentary in 
character and was beyond recall by the decedent. At the 
death of Mrs. May no interest in the property held under 
the trust deed passed from her to the living; title thereto 
had been definitely fixed by the trust deed. The interest 
therein which she possessed immediately prior to her death 
was obliterated by that event. : 

It is interesting to note in a prior decision, 
Reinecke v. Northern Trust Co., 278 U. S. 339, the 
Supreme Court thought it doubtful whether trusts 
intended to be reached by the phrase “intended to 
take effect in possession or enjoyment at or after 
death,” included any others than those “passing from 
the possession, enjoyment or control of the donor at 
his death.” The doubt was resolved in favor of 
the taxpayer. 

In order to remedy the situation caused by the 
Supreme Court’s decisions, Congress quickly enacted 
an amendatory act, specifically including in deced- 
ent’s gross estate transfers “under which the trans- 
feror has retained for his life or any period not 
ending before his death (1) the possession or enjoy- 
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lower court sustaining a demurrer reversed, and case re- 
manded with leave to appellee to assert any other defense 
not raised by the demurrer. 


Taxable Income.—Dividends received in 1922 were prop- 
erly included in petitioners’ 1922 income, although there 
was an order of the Probate Court entered in 1926 which 
held that the stock was illegally distributed to the peti- 
tioners in 1920 and should be accounted for by them to the 
estate until December 31, 1922—United States Circuit 
Court of Appeals, Sixth Circuit, in John B. Ford, Petitioner 
in 5837, George Ross Ford, Petitioner in 5838, Mrs. Edna F. 
Knight, Petitioner in 5839, Mrs. Mary Ford Bacon, Petitioner 
in 5840, Mrs. Carrie J. Ford, Petitioner in 5841, v. Commis- 
stoner of Internal Revenue. Nos. 5837-8-9 and 5840-41. De- 
cision of Board of Tax Appeals, 19 BTA 1143, affirmed. 

Transferees, Taxation of.—Order of the district court 
granting a temporary injunction against collection of tax 
from a transferee of assets of a taxpayer, by reason of the 
district court’s holding that Section 280 of the 1926 Act 
(“transferee” section) and Section 604 (prohibiting injunc- 
tive relief in such cases) were unconstitutional, is reversed, 
the Supreme Court having upheld the constitutionality of 
Section 280.—United States Circuit Court of Appeals, Tenth 
Circuit, in A. C. Alexander, Collector, v. Mid-Continent Pe- 
troleum Corporation. No. 143, Apr. term, 1931. Decision of 
District Court, 35 Fed. (2d) 43, reversed. 


Trusts, Taxation of —Where the settlor of trust estates 
reserves in himself the power of revocation upon six 
months’ notice, the income of the trusts is taxable to him. 
—United States Circuit Court of Appeals, Third Circuit, in 
George H. Clapp v. D. B. Heiner. No. 4283, March term, 


1930. Decision of the District Court, 34 Fed. (2d) 506, 
affirmed. 





ment of, or the income from, the property or (2) the 
right to designate the persons who shall possess or 
enjoy the property or the income therefrom; except 
in case of a bona fide sale for an adequate and full 
consideration in money or money’s worth.” 


In view of the Supreme Court’s statement that 
there was “no question of the constitutional author- 
ity of the Congress to impose prospectively a tax 
with respect to transfers or trusts of the sort heré 
involved,” the point is raised whether the amenda- 
tory act can have any effect on transfers already 
made where income has been reserved, or whether 
it should apply to such transfers only as are made 
after the effective date of the amendatory act. 


The attitude of the Treasury Department officials 
as to the retroactive effect of the amendatory act 
is expressed in T. D. 4314, issued May 22, 1931, 
which states that in view of the Supreme Court de- 
cisions, notwithstanding Sec. 302 (h) of the Rev- 
enue Act of 1926,1* the amendatory act will “be 
applied prospectively only, i. e., to such transfers 
coming within the amendment as were made after 
10:30 p. m., Washington, D. C., time, March 3, 
1931,” that being the time when the amendment 
was signed by the President. 


In the discussion in the House when the amenda- 
tory act was passed, Hon. Garner, minority leader, 
stated: “We did not make it (the act) retroactive 
for the reason that we were afraid that the Senate 
would object to it. But I do hope that when this 





lla See note 14, below. 

12 House Joint Resolution No. 529, approved March 3, 1931, Public, 
No. 131, 71st Congress. 

13 It had been suggested that the act will have retroactive effect under 
Sec. 302 (h), Revenue Act of 1926, which provides that unless otherwise 
specifically provided, Sec. 302 (c), among other sections “shall apply 
to the transfers, trusts, . . . as severally enumerated and described 
herein, whether made, created, existing . . 


. before or after the enact- 
ment of this Act.” 
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matter is considered in the Seventy-Second Con- 
gress we may be able to pass a bill that will make it 
retroactive.” 


Before closing the discussion of this matter it 
should be noted that the State courts have consist- 
ently held that transfers inter vivos with income re- 
served were properly subjected to inheritance and 
estate tax laws as transfers “intended to take effect in 
possession or enjoyment at or after death.” ™* 


The question is asked whether the Supreme 
Court’s ruling would apply to state inheritance and 
estate tax laws. An answer is difficult. If the Su- 
preme Court’s view is that transfers with income 
reserved do not come within the category of trans- 
fers “intended to take effect in possession or enjoy- 
ment at or after death” without more specific de- 
scription of the type of transfer to be included, then 
the state situation may be vitally affected.” 


A former decision of the United States Supreme 
Court, however, seems to sustain the State court 
view. In Keeney v. New York, 222 U. S. 525 (af- 
firming 194 N. Y. 281, 87 N. E. 428), the Supreme 
Court affirmed the New York Court of Appeals 
which held in part as follows (87 N. E. 428, 429): 


14 This provision appears in practically every state inheritance or estate 
tax law as well as the Federal estate tax law. The state court view, 
holding transfers with interest reserved subject to tax under this pro- 
vision has been sustained in Reisch v. Commonwealth, 106 Pa. 521; 
In re Green, 153 N. Y. 223, 41 N. E. 292; In re Johnson’s Estate, 
19 NK. ¥. &. 065; pespre v. Carpenter, 264 Ili. 400; People v. Tavener, 
300 Ill. 373, 133 N 211. See also In re Keeney, 194 N. Y. 281, 87 
N. E. 428, affirmed 222 U. S. 525; Carter v. Bugbee, 91 N. J. L. 438, 
103 Atl. 818; Bullen v. Wisconsin, 143 Wis. 512, 128 N. W. 109, affirmed 
240 U. S. 62 5; and numerous other decisions. 

% New York and Missouri both amended their laws in keeping with 
the Federal amendment. 
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It is true that an ingenious mind may devise other means 
of avoiding an inheritance tax, but the one commonly used 
is a transfer with reservation of a life estate. We think 
this fact justified the Legislature in singling out this class 
of transfers as subject to a special tax.” 

It may be that the Supreme Court may differen- 
tiate between estate tax laws and inheritance tax 
laws, but this does not seem satisfactory.%* 


(Concluded in the September issue.) 


Rulings of the Bureau of Internal Revenue 


Business Expense.—The fees paid by the taxpayer cor- 
poration during its fiscal year to its registrar and transfer 
agent in connection with the transfer of its capital stock 
are ordinary and necessary business expenses under Sec- 
tion 23(a) of the Revenue Act of 1928, and constitute 
allowable deductions from gross income.—I. T. 2582:X- 
30-5149. 


Closing Agreements.—The filing of a claim for refund 
is an act or fact which must be considered in the light of 
all the circumstances in order to ascertain whether it 
clearly implies a change of mind on the part of the tax- 
payer subsequent to the time the offer to enter into a 
closing agreement was made. General Counsel’s Memo- 
randum 6423 (C. B. VIII-2, 149) modified—G. C. M. 9552: 
X-26-5119 (p. 2). 

Consolidated Returns of Corporations—Revenue Acts of 
1917 and 1918.—Solicitor’s Memorandum 1530 (C. B. III-1, 
307), in which the conclusion was reached that profits 
resulting from intercompany transactions during the year 





16 The facts in the Keeney case may be briefly stated as follows: De- 
cedent created a trust during her lifetime reserving to herself the in- 
come from a part of the trust property. tax was imposed on the 
transfer of that part of the trust property under the New York law 
(Laws of 1896, Ch. 908, Sec. 220) taxing transfers ‘ ‘intended to take 
effect in possession or enjoyment at or after death,” and the case 
was instituted to test the propriety of the tax. The tax was sustained 
both in the New York courts and the Supreme Court of the United 
States. . 

11 Cf. Saltonstall v. Saltonstall, 276 U. S. 260; Coolidge v. Long, 51 
Sup. Ct. 306 (1931). 
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1917, which were reflected in the opening inventories of 
the taxpayer’s subsidiary corporations for 1918, should not 
be eliminated in determining consolidated net income for 
the year 1918, is revoked in view of the decision of the 
Court of Claims in Packard Motor Car Co. v. United States 
(39 Fed. (2d), 991; certiorari denied October 13, 1930, 51 
Sup. Ct., 27). 

The decision of the Court of Claims has no application 
to Law Opinion 1108 (C. B. III-1, 412) and Solicitor’s 
Memorandum 3384 (C. B. IV-1, 277).—G. C. M. 9584: 
X-28-5137 (p. 14). 

Gasoline Tax—Oklahoma.—The gasoline tax imposed by 
the State of Oklahoma is deductible in the Federal income 
tax return of the consumer who pays it and to whom it is 
not refunded. If, however, the tax is added to or made a 
part of the business expense of such consumer, it can not 
be deducted by him separately as a tax—lI. T. 2580: 
X-27-5127 (p.. 3). 

Indians—Taxation of Income.—Income of a restricted 
Indian of the Five Civilized Tribes, including the Choctaw 
Tribe, from the reinvestment by the Interior Department 
of income from his tax-exempt restricted allotted lands is 
taxable to the same extent as the investment income of 
other citizens and residents of the United States.—G. C. M. 
9621: X-28-5134 (p. 2). 

Interest on Tax Deficiencies.—Interest on a deficiency in 
tax should be accrued in the year in which the liability 
for the deficiency is finally determined, either by an agree- 
ment, final order, or judgment.—G. C. M. 9575: X-26-5121 
(p. 7). 

Non-taxable Income.—The phrase “members of their 
households” used in Article 641 of Regulations 74 in des- 
ignating those within the exemptions extended to ambas- 
sadors and ministers, includes the wives of clerks of foreign 
embassies and legations in Washington who are not citi- 
zens of the United States.—I. T. 2581: X-29-5141 (p. 2). 

Social Clubs, Taxation of.—The M club was organized 
for the purpose of the acquisition, development, and opera- 
tion of a golf course, country clubhouse, and grounds. It 
acquired tracts of land in excess of its needs and in each 
of the years prior to 1930 sales of parcels of land were 
made. 

The club is not entitled to the exemption extended clubs 
organized and operated exclusively for pleasure, recreation, 
or social purposes, for the year 1929 and previous years.— 
G. C. M. 9470: X-27-5128 (p. 5). 





The Community Property System 
(Continued from page 291) 

It may be assumed, then, that under the commu- 
nity property system taxpayers in eight western 
states paid to the Federal Government some 16 to 
20 million dollars, or 30 per cent, less taxes on their 
1928 incomes than they would have paid if the 
whole income of each marital community had been 
taxed as a unit. Although $16,000,000 is only a 
little more than 1 per cent of the net tax assessed 
against all individual incomes in the whole country 
for 1928, it is not an inconsiderable amount, particu- 
larly when distributed over a limited class of tax- 
payers whose eligibility to preference is determined 
solely by their places of domicile. If community 


taxpayers had paid $16,000,000 more on their 1928 


incomes, the net tax on individual incomes in the 
eight community states would have been increased 
from $89,779,000 to $105,779,000, or 18 per cent more 
than actually was paid. Had similar treatment been 
accorded to married couples with equivalent incomes 
in non-community states, the net tax on 1928 in- 
comes for the whole United States would 
have been approximately $1,003,000,000, instead of 
$1,164,000,000, or $161,000,000 less than was actually 


assessed. 
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’ 4. Equalization by state action 


In the light of the situation revealed by the fore- 
going estimates, it is surprising that the broad as- 
pects of the community property question have been 
almost completely ignored. Legally, of course, the 
discrimination does not exist. In the legal fiction, 
each individual is taxed upon the income that is le- 
gally his, and the Federal income tax simply takes 
account of the varying property relations that exist 
in different states.** When, however, the legisla- 
ture of any state may effect a wholesale change in 
the relations between resident taxpayers and the 
Federal Government, it is perfectly clear that the 
legal fiction is wholly a fiction. It is true that no 
legislature could effect at once a thorough-going 
change, since under the Federal Constitution exist- 
ing property rights may not be altered by fiat alone. 
Any legislature that is not forbidden by its state 
constitution may, nevertheless, adopt the commu- 
nity system and thereby change the liability of mar- 
ried residents of the state to pay Federal taxes. 
This possibility, no doubt, encourages persons in the 
community states to make observations such as the 
following : : 

If the states east of the Rockies wish these desirable 
fiscal benefits, let them give to the wives of their citizens 


the same rights and protection in their marital properties 
with the incident burdens attendant upon property trans- 





% Cf. supra, footnote 13. 
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fers that the wife enjoys in the states which have taken 
their law from the Spaniards.” 

The California community property law _ under- 
went several changes*® in order that residents 
might be accorded the greatest available preference 
under the Federal tax law. It seems hardly prob- 
able that the legislature of any non-community 
state will adopt the community property system out 
of a desire solely to obtain preferential treatment 
under the Federal income tax, although it is possi- 
ble that this inducement should mingle with others 
in the minds of legislators. There is a lack of logic 
in the suggestion that if states desire to have the 
Federal laws applied with uniform effect, they may 
achieve that end by making their own laws uniform. 
Uniformity in state legislation may be desirable in 
many spheres and for many reasons, but the attain- 
ment of uniformity in the application of Federal 
law is hardly one of the reasons. The place for the 
change is in the Federal law, which should be so 
altered as to apply uniformly to really similar situa- 
tions, regardless of the imaginary partitions which 
separate the country into 48 states. 

It may be suggested that the grievance of non- 
community states is more imaginary than real, since 
means of avoidance are available to taxpayers even 
without change in the prevailing property systems. 
Before considering the force of this objection and 
the possibilities for Federal solution of the com- 
munity property problem, it is desirable to sketch 
briefly the situation which exists in connection with 
the Federal estate tax. 


(Concluded in the September issue of Tar Tax 
MAGAZINE) 


% Smith, Ralph W., ‘Dubious Community Property Rights under 
Federal Revenue Laws,’’ in National Income Tax Magazine, vol. 7 
(June, 1929), p. 225. In an earlier article, Mr. Smith wrote: “Unless 
an end is put to this wave of barter wherein one state is challenging 
another, it is fair to assume that the common law states of the East 
coast will ultimately adopt the community property system and thus 
look to Spain rather than England for their law * * * Although 
the Federal Government by constitutional inhibition cannot legislate 
for a state, it is obvious that indirectly it is doing this very thing.’ 
“The Community Property Bungle,” loc. cit., p. 64. 


% In 1917, 1923, and 1927. Cf. Maggs, loc. cit., pp. 358-64, and 
Internal Revenue Mimeograph 3859, dated February 9, 1931. 





Taxable Income from Partnerships 
(Continued from page 282) 
predecessor firm and not with reference to the gen- 
eral basis of distribution of the present firm. 

It may be suggested that partners can not be 
taxed on gains arising, in theory, before they be- 
came partners, as in the case of a profit based on a 
lower cost to the predecessor firm than the cost to 
the firm realizing the profit through sale. However, 
taxation of one taxpayer on a profit arising in part 
before he had an interest in the property sold is by 
no means abhorrent to our tax procedure. Witness 
the rule as to use of cost to the donor of gift property 
sold by the donee * and the rule forbidding “stepped- 
up” costs on sale of assets received by a cor- 
poration on a so-called tax-free transaction in a 
reorganization.’ Somewhat similar in principle was 
the taxation under the earlier laws of dividends paid 
out of earnings accumulated before March 1, 1913, 
which were held to be taxable income (until the 


“4 Revenue Act of 1928, Section 113 (a). 
5 Revenue Act of 1928, Section [13 (a) (7), (8). 
®See Lynch v. Hornby, 247 U. S. 339. 
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later statutes provided otherwise) even though they 
came from non-taxable earnings of the corporation® 

As to a partner, no necessary or irreparable harm 
is done if he is taxed on profits arising through use 
of a basis less than the cost ‘used in the accounts, be- 
cause when his interest in the partnership ceases 
his final gain or loss will be determined and he will 
then be taxed on a gain or take a loss resulting from 
his entire relation to the partnership. His final 
gain or loss will take into account his original in- 
vestment in the firm at his own actual cost and any 
and all gains or losses reported in tax returns for 
the taxable periods while he was a partner. 

From the foregoing it is, the writer believes, quite 
apparent that whichever way we treat profits aris- 
ing from a change of basis of property received on 
formation of a new partnership with members of a 
former partnership continuing their interests in the 
new, we must either (1) give, temporarily at least, 
to some partners gain or loss which it may seem 
harsh to tax them upon, or (2) we must run into 
the practical difficulties of procedure and uncertain- 
ties of legal position outlined in this article. Which 
way the courts will ultimately resolve the question 
the writer does not feel certain, although the decision 
of the Board of Tax Appeals in Healy v. Commis- 
sioner (supra) looks toward the conclusion that the 
taxable profit must be distributed to the partners 
on their regular basis and not on a special basis. 
In that case the petitioners were partners who ac- 
quired interests in a continuing firm at a time when 
certain assets later sold were worth less than the 
cost to the firm as it existed -before they acquired 
their interests. The Commissioner sought to have 
the value when the partners acquired their interests 
used to determine loss on the sale. The Board re- 
quired use of cost to the old firm. The basis of dis- 
tribution among the partners was not specifically 
considered in the case. However, the effect of the 
decision is to deny to the government the right to 
fix the taxpayers’ losses as the decrease after they 
acquired the shares in the firm. This has the same 
effect as to rule against a special distribution of 
profit or loss so made as to assign to the taxpayers 
a part of the profit or loss based on the values when 
they acquired their shares in the new firm. 


The Taxation of Intangible Property 
(Continued from page 297) 
incomes in this group ranged from 32 per cent in 
Nebraska to 91 per cent in Kentucky.’ In Table 7 
these data are summarized, together with a different 
index derived from the same data, which shows the 
ratios of interest and investment incomes and divi- 
dends (not capitalized) to the assessed intangibles. 
The data in the last column indicate the rates of 
interest at which the assessed intangibles would 
yield the reported incomes. They vary from 4.80 
per cent in Kentucky to 13.98 per cent in Nebraska, 
with the exception of Ohio and Illinois, which have 
been included for comparative purposes. Only in 
Kentucky does the rate approach a reasonable figure. 
In view of the fact that the incomes used are only 


5 The ratio of 62% found in Pennsylvania was above the average 0! 
this group, but the assessments in that state included corporation stock 
reached by the capital stock tax, the latter accounting for almost half 
of the total intangible assessments. 
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the reported individual incomes, this rate is, of 
course, much higher than that which might be ex- 
pected if all intangibles were listed. 

There can be no question, in view of the absurd 
ratios of 30 per cent and 304 per cent found in Ohio 
and Illinois, that better assessment obtains under 
classification than under the general property tax in 





Table 4 


INTANGIBLE PROPERTY OF VARIOUS LAeens. eer 
FOR TAXATION IN SIXTEEN STATES AND TH 
DISTRICT OF COLUMBIA, forse 


(In thousands of dollars) 














State Class of Property or tax 
under which assessed Amount Total 
Connecticut Chose in action tax §$ 119,004 
Local property tax 2,016 
$ 121,020 
District of 
Columbia $ 495,908 
lowa $ 502,560 
Kansas§ Money and credits $ 146,524 
Mortgages 142,154 
$ 288,678 
Kentucky Bank deposits $ 360,214 
Bank shares 76,436 
Building & Loan Asso- 
ciation shares 71,048 
Other intangibles 495,505 $1,003,204 
Maryland S$ 555.231 
Minnesota Money and credits $ 416,914 
Other intangibles 26,652 
$ 443,566 
Montana Money and credits $ 40,1 
National Bank stock 
and moneyed capital 9,894 
$ 50,041 
Nebraska $ 172,562 


Pennsylvaniat Personal property tax $2,527,010 
Corporate Loans tax 1,408,633 


Capital Stock tax 3,368,158 
$7,303,8017 
Rhode Island $ 239,684 
South Dakota $ 81,054 
Vermont Bank stock $ 8,289 
Other intangibles 77,835 
$ 86,124 
Virginia Bonds, notes, etc. $ 235,054 
Corporation shares 120,443 
Capital 194,920 
County & municipal 
bonds, etc. 7,952 
Money on deposit 96,097 
$ 654,466 
Illinois Money of bankers, 
(General brokers, etc. $ 17,005 
property Credits of bankers, 
tax) brokers, etc. 10,618 
Other money 32,332 
Other credits 58,936 a 
Stocks and bonds 9,444 
Shares of foreign 
corporations 2,117 
Bank stock 45,641 
Annuities and royalties 42 
Patent rights 9 
$ 176,164 
Ohio Money & deposits $ 278,532 
(General Net credits 306,097 
property Stocks, bonds, etc. 137,033 
tax) Annuities 696 
Money converted into 
non-taxable securities 6,972 
Bank stock 271,090 


_ ae 





F rom Table 3 


§ Law repealed “March 11, 1930. 
+ 1926. 





THE TAX MAGAZINE 309 


these states. There appears, however, to be little in 
the figures to justify the opinion that any classifica- 
tion state is assessing for taxation substantially all 
of its taxable intangibles. Kentucky, with an assess- 
ment almost equivalent to the capitalized income 
figure, appears to be assessing only approximately 
half of its legally taxable items. 

The failure of classification states to achieve sub- 
stantially complete assessments of intangibles is 
further illustrated by the data in Table 6. Even if 
reported incomes should not provide satisfactory in- 
dices of intangible property holdings, their increase 
should reflect intangible property growth. Over the 
period from 1920 to 1928 intangible property assess- 
ments increased more rapidly than did the reported 
investment incomes and dividends in only four 
states, namely, Kansas, Maryland, Nebraska and 
South Dakota. In Kansas the increase in assess- 
ments resulted from the change from the general to 
the classified form of tax in 1925. In Maryland the 
tax is restricted to dividend-paying stocks and evi- 
dences of debt bearing interest, and thus is not com- 
parable with those of any of the other states. 
Although the Nebraska tax appears to be improving, 
it has not yet reached the stage of administrative 
success found in other classification states. In 
South Dakota the assessments of intangibles are not 
increasing. Both assessments and reported incomes 
have fallen. 

In all of the other states shown reported incomes 
have increased more rapidly than have assessments 
of intangibles. 

An additional comparison is made in Table 8 be- 
tween the assessments of intangibles in various 
states and the tangible wealth of these states, as esti- 
mated by the National Industrial Conference Board. 
Only in the District of Columbia and Kentucky is 
there any evidence of an approach toward complete 
assessment of a, if ene usual assumption 





Table 5 


RATIOS OF ewe: INTANGIBLES TO CAPITALIZED 
INTEREST AND INVESTMENT INCOME AND DIVI- 
DENDS IN VARIOUS STATES, 1928 


= thousands of dollars) 











oo “Per cent 
Capitalized assessed 
Interest and intangibles were 








State Total Investment of capitalized 
Intangible income plus interest and 
Property Capitalized investment income 

Assessed* Dividends§ and dividends 
Connecticut ........ 121,000 3,876,000 Si 
District of Columbia 496,000 1,240,000 40.0 
BON tee A co 8 oyeictents 503,000 1,132,000 44.4 
MGNMSHG. Ts Pk 289,000 563,000 51.4 
Menttcky .....0... 62: 1,003,000 1,096,000 91.5 
Maryland ..... 555,000 2,828,000 19.6 
Minnesota .. 444,000 1,995,000 22.3 
Montana ..... wise ~SOGOO 248,000 20.2 
Nebraska 173,000 541,000 32.0 
Pennsylvaniat .. 7,304,000 11,857,000 61.6 
Rhode Island ...... 240,000 1,387,000 17.3 
South Dakota ..... 81,000 117,000 69.2 
Vermont .......... 86000 341,000 25.2 
— _ 654,000 1,071,000 61.1 
Ohiot eee 1,000,000 6,816,000 14.7 
Illinois— .. 176,000 ‘12 1044, ,000 L5 





* From Table 4. 
§ From Table 1. 
+ 1926. 
t General property tax. 
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that the value of a state’s intangibles is not far be- somewhat greater than that which has usually been 









low the value of its physical wealth is correct. Even obtained from this type of property under the gen- 

in the District of Columbia and in Kentucky the ra- eral property tax. The possibilities of improvement 

tios seem much lower than they should be if sub- in a particular state will depend chiefly upon the 

stantially complete assessment were achieved. success with which the former tax system has been 
From the data here presented, inadequate though administered. 

they be, the following conclusions may be drawn: The breadth of the intangible property tax base is 
A substantial revenue can be obtained by the tax- much greater under the best administered of the 

ation of intangible property at ad valorem rates. low-rate tax systems than under the best adminis- 
The revenue that may be expected from a “classi- tered of the general property taxes. 

fied tax system,” properly administered, may be The intangible property tax base is, however, no- 



















Table 6 


INDEX NUMBERS OF CAPITALIZED REPORTED INDIVIDUAL INCOMES FROM INVESTMENTS AND DIVIDENDS, AND OF 
ASSESSED INTANGIBLE PROPERTY IN VARIOUS STATES, 1920-1928* 


(1920100, except Nebraska, where 1921=100) 
Years Shown in Parentheses Are Years of Adoption of Low-rate Systems 































































































































Connecticut Dist: of Columbia ] Iowa Kansas 
(1889) (1918) (1911) (1925-1930) 
Capitalized Assessed Capitalized Assessed Capitalized Assessed Capitalized Assessed 
incomes Intangibles incomes Intangibles incomes Intangibles incomes Intangibles 
100 100 100 100 100 100 100 100 
84 97 93 100 90 117 92 88 
107 97 105 104 127 105 90 73 
164 97 158 113 165 102 96 70 
144 95 159 118 135 99 89 59 
143 96 142 127 101 98 93 169 
183 96 170 135 109 88 133 164 
197 95 197 146 105 81 133 : 172 
230 90 210 154 111 82 133 143 
Kentucky Maryland Minnesota Montana 
(1917) (1898) (1911) (1919) 
Capitalized Assessed Capitalized Assessed Capitalized Assessed Capitalized Assessed 
incomes Intangibles incomes Intangibles incomes Intangibles incomes Intangibles 
100 100 100 100 100 100 100 100 
93 111 73 81 85 98 91 91 
111 110 104 79 109 93 121 81 
175 113 104 84 119 96 142 ; 78 
161 122 146 105 118 93 154 67 
178 145 127 117 112 93 122 61 
191 150 159 125 122 93 124 64 
199 159 172 143 120 93 134 71 
230 163 128 164 145 93 153 59 
Nebraska Pennsylvania Rhode Island South Dakota 
(1921) (1879) (1912) (1919) 
Capitalized Assessed Capitalized Assessed Capitalized Assessed Capitalized Assessed 
incomes Intangibles incomes Intangibles incomes Intangibles incomes Intangibles 
No data 100 100 100 100 100 100 
100 100 198 62 100 92 73 76 
95 165 122 115 115 99 100 63 
123 163 145 123 130 99 85 70 
123 150 153 134 127 105 91 68 
114 177 162 124 129 103 90 74 
121 169 182 129 136 107 77 71 
115 166 189 93 152 111 74 67 
112 202 182 91 178 118 74 77 
Virginia Illinois Ohio 
(1915) (general property tax) (general property tax) 
Capitalized Assessed Capitalized Assessed Capitalized Assessed 
incomes Intangibles incomes Intangibles incomes Intangibles 
100 100 100 100 100 100 
99 99 112 94 70 99 
132 116 145 92 103 86 
164 127 192 85 114 91 
161 134 204 79 133 94 
155 141 202 68 141 90 
198 149 220 77 165 89 
192 : 160 239 63 170 89 
217 187 277 57 | 196 87 








— +—_—— — 











* Income data are from the’ various reports on “Statistics of Income,’’ and are capitalized at the Standard Statistics Co. index yields, for 
the various years, 
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|HOW ABOUT YO 


Are you posted? 
Are you up-to-date? 
Does your practice pay? 


How about your office? 
Have you labor-saving devices? 
Have you a definitely planned system? 


Do you know the important forwarders? 
Are you interested in the bankruptcy law? 
Do you know what the legislatures are doing? 


Do you know who’s who in the legal world? : 
Do you know how to deal with house agencies? 
Do you care for stimulating and interesting articles? 


THE ANSWER IS 


THE COMMERCIAL LAW JOURNAL 


Subscription to the Journal is included in the annual dues, 


$6.50, for membership in the Commercial Law League of 
America. 


For full information addfess the Executive Secretary, 
Martin J. Teigan, 

111 West Monroe Street, 

Chicago. 
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Table 7 


RATIOS OF INTEREST AND INVESTMENT INCOME AND 
DIVIDENDS TO ASSESSED INTANGIBLES IN THE DIS- 
TRICT OF COLUMBIA AND EIGHT STATES IN 
WHICH THE LEGAL TAX BASES WERE 
COMPARABLE, 1928 








Per cent interest 
and invest- 
ment incomes 
and dividends (not 
capitalized) were 
of assessed 


Per cent assessed 

intangibles were 
of capitalized 
interest and 

investment incomes 





State and dividends intangibles 
District of Columbia ne 40.0 11.1 
howe. ...... ey 44.4 10.0 
Kansas Act 51.4 8.7 
Kentucky 91.5 4.9 
Nebraska 32.0 14.0 
South Dakota . 69.2 6.5 
Virginia 61.1 Fu 
Ohio 14.7 30.3 
Illinois 1.5 304.3 











where broad enough to satisfy the general property 
tax ideal of “universality,” that is, of the assessment 
for taxation of all taxable property. 

Thus, from the standpoints of both equality of as- 
sessment and revenue yield, a general property tax 
state may, under certain conditions, improve its tax 
system by classifying intangible property for taxa- 
tion at special low ad valorem rates, if adequate pro- 
vision is made for the enforcement of the new 
system. 

Final judgment of “classification” must, however, 
rest with the relative evaluation which is placed 
upon two alternative types of discrimination be- 
tween which each legislature must choose. 


As has been pointed out above, some groups have 
advised the exemption from property taxes of all 
types of intangible property. It has been agreed by 
most economists that some types of intangibles pro- 
vide no taxpaying ability beyond that provided by 
tangible wealth which they represent. There would 
seem to be a good case for the exemption of such 
items. They clearly include mortgages, mortgage 
bonds, practically all other corporate obligations 
and all debts secured by or arising out of real estate 
or tangible personal property, as well as a large 
part of the value of corporation stock, and all other 
equities in tangible property. 





Table 8 


RATIOS OF ASSESSED INTANGIBLE PROPERTY TO ESTI- 
MATED TANGIBLE WEALTH IN THE DISTRICT OF 
COLUMBIA AND EIGHT STATES IN WHICH THE 
LEGAL TAX BASES ARE COMPARABLE 








“Ratioof 
1928 assessed 
Estimated intangibles 
tangible Assessed to estimated 
wealth* intangibles§ tangible 
(millions (millions wealth 
State of dollars) of dollars) (per cent) 
District of Columbia.... 1,854 496 27 
lowa es 503 4 
Kansas 6,771 289 4 
Kentucky ee 1,003 25 
Nebraksa . bie leno 173 3 
South Dakota .. 3,401 81 2 
Virginia 5,637 654 12 
Ohio ..21,281 1,000 4 
ero ee 24,276 176 1 
* The National Industrial Conference Board. ‘The Conference Board 


Bulletin,” February 25, 1930, p.° 305. 
§ Data from Table 3. 
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Exemption of all intangibles would, however, re- 
sult in discrimination between the owners of taxed 
tangible wealth, and the possessors of patent rights, 
equities in business good-will and other sources oj 
income which are purely intangible, but also entirely 
independent of any physical wealth. ; 


“Classification,” on the other hand, as found in 
practice, always involves double taxation of wealth 
and of the equities therein, as far as the representa- 
tive intangibles are concerned. The tax base is in 
no low-rate state limited to “independent” intangi- 
bles. If it were, the yield of the tax would, of course, 
be negligible. 


Under the low-rate systems there are further dis- 
criminations between property owners for two rea- 
sons. Discrimination results, first, from the 
differences between the rates imposed on tangible 
wealth and upon good-will and other strictly inde- 
pendent intangible properties. Greater discrimina- 
tion arises, however, between the. various owners 
of intangible property, because of the fact that no 
system appears to have been sufficiently successful 
to have reached all or nearly all of this group. 


These types of discrimination may be illustrated 
by three examples. 


Ohio taxes all property, tangible and intangible, 
at high rates. There is considerable double taxation 
of wealth and the equities therein. There is further 
discrimination between owners of intangibles them- 
selves, as approximately eleven twelfths of this 
group appear to escape taxation. Furthermore, as 
a result of the common undervaluation of tangible 
property, such intangibles as are assessed at their 
full values are over-taxed. 


New York exempts all intangibles:‘from annual ad- 
valorem taxes. There is discrimination between 
owners of tangible wealth, who pay ad valorem 
taxes, and owners of non-representative intangibles, 
who do not. There is, however, no double taxation 
of the type under discussion here. 


Kentucky taxes intangibles at low rates. There is 
double taxation, as the source of most of the stocks, 
bonds, credits, bank deposits, etc., which are taxed 
can be traced, in the last analysis, to taxable tangible 
wealth. There is discrimination between the owners 
of tangible wealth, who are taxed at high rates, and 
the owners of non-representative, or independent in- 
tangibles (such as equities in the good-will of for- 
eign corporations) which are taxed at low rates. 
There is further discrimination between different 
owners of intangibles, because, while the system 
probably reaches substantially all taxable bank de- 
posits and bank shares, over 60 per cent of the re- 
maining intangibles appear to escape taxation 
entirely. 


The final appraisal of these three taxing systems 
must, therefore, be a judgment depending upon the 
views of the individual. Discriminations appear to 
be found in all available taxing systems, and the 
legislature of the state in which reform is desired 
must choose, not between a defective tax system 
and a perfect system, but between several systems, 
all characterized by defects of varying types and of 
varying magnitudes. 
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